P.O. Box 1749
Halifax, Nova Scotia
B3J 3A5 Canada

Item No. 14.9.1
Halifax Regional Council
July 19, 2016
TO:

Mayor Savage and Members of Halifax Regional Council
Original Signed

SUBMITTED BY:
Jason Cooke, Chair, Heritage Advisory Committee

DATE:

June 27, 2016

SUBJECT:

Request to Waive a Right of First Refusal for 1260 Blenheim Terrace, Halifax

ORIGIN
Motion passed by the Heritage Advisory Committee at a meeting held on June 22, 2016.
LEGISLATIVE AUTHORITY
Section 21 of the Halifax Charter regarding Standing, Special and Advisory Committees.
By-Law H-200 Respecting the Establishment of a Heritage Advisory Committee and a Civic Registry of
Heritage Property.
RECOMMENDATION

The Heritage Advisory Committee recommends Halifax Regional Council
1.

Retain the existing heritage agreement but consent to a waiver of the right of first
refusal for lot 2E-1 granted to the Halifax Regional Municipality by Diana Joyce Higgs in
sections 3 (e) and 4 of an amended Heritage Agreement for the Sir Sandford Fleming
Lodge (1260 Blenheim Terrace, Halifax) dated June 2, 1998; and

2.

Authorize the Mayor and Clerk to execute the necessary release on behalf of the
Municipality to effect the waiver as outlined in recommendation 1.
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July 19, 2016

BACKGROUND
At the June 22, 2016 meeting of the Heritage Advisory Committee, staff presented the request by Dianna
Higgs, property owner of 1260 Blenheim Terrance, Halifax to amend an existing heritage agreement for
her property which is a municipal heritage property.
DISCUSSION
The Committee considered the matter and agreed with staff’s opinion that the protection of the heritage
values of the Sir Sandford Fleming Lodge will not be affected by removing the sections of the existing
heritage agreement providing the Municipality has the right of first refusal, and approved the staff
recommendation as noted above.
FINANCIAL IMPLICATIONS
The attached staff report addresses financial implications.
COMMUNITY ENGAGEMENT
The Heritage Advisory Committee is an Advisory Committee to Regional Council comprised of 10
volunteer members of the public and two Councillors. The meetings are open to the public and the
agendas and minutes are posted at www.Halifax.ca
ALTERNATIVES
The attached staff report provides alternatives.
ATTACHMENTS
Attachment 1: Staff report dated May 25, 2016

A copy of this report can be obtained online at http://www.halifax.ca/council/agendasc/cagenda.php then choose the
appropriate meeting date, or by contacting the Office of the Municipal Clerk at 902.490.4210, or Fax 902.490.4208.
Report Prepared by:

Sheilagh Edmonds, Legislative Assistant

Attachment 1
P.O. Box 1749
Halifax, Nova Scotia
B3J 3A5 Canada

Heritage Advisory Committee
June 22, 2016

TO:

Chair and Members of the Heritage Advisory Committee

SUBMITTED BY:

Original Signed by
Bob Bjerke, Chief Planning and Director, Planning & Development Services

DATE:

May 25, 2016

SUBJECT:

Request to waive a right of first refusal for 1260 Blenheim Terrace, Halifax

ORIGIN
Request by owner Ms. Dianna Higgs

LEGISLATIVE AUTHORITY
The Heritage Property Act, R.S.N.S. 1989, c. 199
Section 20
(1) The Minister may enter into an agreement with the owner of a provincial heritage property, and
the council may enter into an agreement with the owner of a municipal heritage property or
property located in a heritage conservation district, whereby the owner grants to the Minister or
the council a right or incurs an obligation respecting the use, preservation or protection of the
heritage property or property located in a heritage conservation district.
(2) An agreement entered into pursuant to subsection (1) shall be deposited in the registry of deeds
for the registration district within which the heritage property or property located in a heritage
conservation district is situate.
(3) Where an agreement is deposited in the registry of deeds, the right or obligation given by the
owner becomes an encumbrance upon and runs with the property, and the Minister, in respect of
provincial heritage property, and the municipality, in respect of municipal heritage property or
property located in a heritage conservation district, may enforce the right or obligation against the
property and against the owner or any subsequent owners of the property.
(4) A right or obligation created by an agreement made pursuant to subsection (1) may be waived or
discharged by the Governor in Council in respect of provincial heritage property and by the
municipality in respect of municipal heritage property or property located in a heritage
conservation district.
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RECOMMENDATION
It is recommended that the Heritage Advisory Committee recommend that Regional Council:
1. Retain the existing heritage agreement but consent to a waiver of the right of first refusal for lot
2E-1 granted to the Halifax Regional Municipality by Diana Joyce Higgs in sections 3(e) and 4 of
an amended Heritage Agreement for the Sir Sandford Fleming Lodge (1260 Blenheim Terrace,
Halifax) dated June 2, 1998; and
2. Authorize the Mayor and Clerk to execute the necessary release on behalf of the municipality to
effect the waiver as outlined in recommendation #1.

BACKGROUND
A request has been made by property owner Dianna Higgs to amend an existing heritage agreement for a
municipal heritage property located at 1260 Blenheim Terrace, Halifax (Map1). The subject property was
registered as a municipal heritage property by the former City of Halifax following a Council meeting on
December 11, 1981. The property is also subject to a heritage agreement executed filed at the Registry of
Deeds on June 4, 1998 (document 16388, book 6226, page 151-155 Attachment A), and subsequently
amended. Also see attachment B, 1998 plan of survey clearly showing 1260 Blenheim Terrace (lot 2E-1).
Sandford Fleming was born in Kirkcaldy, Scotland in 1827. He arrived in Canada in 1845, trained as a
civil engineer, and became the chief engineer for the both Intercolonial Railway from Quebec to Halifax,
and the Canadian Pacific Railway from St. John to Vancouver. Fleming also played a key role in the
development of a worldwide system of keeping time, which would become known as Standard Time, and
was later knighted for this work.
The Lodge was built in 1871 by William Duffus, who sold it to Fleming in 1874. The house, which Fleming
named ‘Summerholme’, was built on lands previously part of the Oland Estate. Duffus built “a unique
house for his bride. Twenty-two little gabled windows dotted the sloping roofs, lighting the nine bedrooms
1
within, and giving the house a delightful air of fantasy” . The house was designed in a highly ornamented
Second Empire style and surrounded by large, well-groomed grounds. The Lodge has significant heritage
value for its associations with Sir Sandford Fleming, but also for its impressive architectural style.
Heritage Property Act
Section 20 of the Heritage Property Act (HPA) provides that a Council may enter into an agreement with
the owner of a municipal heritage property whereby the owner grants the Council a right or incurs an
obligation respecting the use, preservation or protection of the heritage property. This section also states
that any right or obligation created by an agreement may be waived or discharged by the municipality.
Section 20A allows for the appeal of the entering into, or waiving or discharging of, heritage agreements
to the Nova Scotia Utility and Review Board.
Heritage Agreement
In1996 Council approved a heritage agreement for the subject property permitting the subdivision of the
property into 4 new single family dwelling lots, and one remainder lot for the Sir Sandford Fleming Lodge.
The agreement includes design criteria for the new dwellings, a tree retention plan, and height limits for
the new residential building lots. Additionally, the heritage agreement contains clauses providing
permanent protection of the Sir Sandford Fleming Lodge, requiring the owners to permanently waive
Section 18 (Application to Alter or Demolish) of the Heritage Property Act, and the owner is “obligated to
maintain the exterior of the main lodge as may be reasonable required”.

1

Watts, Heather and Raymond, Michele. Halifax’s Northwest Arm: An Illustrated History. Halifax: Formac Publishing Co., 2003.
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Subsequently, three amending agreements were approved by Regional Council. These amendments
permitted the reconfiguration and number of new single family dwellings resulting in 5 new single family
dwelling lots and one remainder for the heritage building. In addition to permitting the subdivision of the
land, the agreement required the municipality to de-register each of the single family lots once they had
been built upon: on February 24, 2015, Regional Council approved the de-registration of the last of the
new single family lots.

DISCUSSION
The subject heritage property is approximately 1 acre is size, and has access to Thornvale Avenue to the
north and to Blenheim Terrace (deeded access) to the south. The property is zoned R-1 (Single Family
Zone) under the Halifax Peninsula Land Use Bylaw. Current photographs of the property can be found in
Attachment C of this report.
The existing heritage agreement allowed for appropriate redevelopment/subdivision of the property, and it
continues to provide significant protections to the heritage property. The agreement contains provisions
which require regular maintenance of the Lodge, restrict any further subdivision of the property, and
require that the owners “completely and unconditionally” waive their rights to section 18 of the Heritage
Property Act regulating demolition and substantial alteration the property without Council’s approval
(Attachment A).
The agreement also gives HRM a right of first refusal on any sale of lot 2E-1 (Attachment B), the Sir
Sanford Fleming Lodge. The owner believes that this right of first refusal for any sale of the property is
having a negative impact on the saleability of the property, and has therefore requested that HRM waive
its right of first refusal. The relevant sections of the agreement are:
•

Section 3(e) states:
The Developer agrees that the Halifax Regional Municipality has the right of first refusal, on any
sale of lot 2E-1, which includes the Historic Sir Sandford Fleming Lodge, as described in
Schedule “A” forming part of this Agreement.

•

Section 4 states:
In further consideration of the approval contained in clause 3(e) hereof, the Developer covenants
and agrees with the Region as follows:
(a) If the Developer receives a bona fide offer to purchase that part of the property shown in
Schedule “A” as Lot 2E-1 or any part thereof which includes the Historic Sir Sandford Fleming
Lodge (hereinafter referred to as the “Purchase Offer”) the Developer agrees to first offer the
lands for sale to the Region on the same terms and conditions as are contained in the
purchase offer.
(b) The offer to sell the lands to the Region shall be communicated to the Region in writing and
shall be irrevocable until midnight of the fifteenth day following the delivery of the same to the
Region…and if not accepted by that time, the offer to sell shall be null and void and the
Developer shall in that event be free to accept the Purchase Offer.

The heritage agreement provides significant protection to the heritage property, and therefore a full
discharge of the agreement is not warranted. It is unclear the reason for the inclusion of the sections of
the agreement listed above providing the municipality the right to purchase the Sir Sandford Fleming
Lodge. Based on information in the heritage file, it appears that a substantial alteration, heritage
agreement and de-registration were all presented to the property owners in 1991. A heritage agreement
was suggested as a mechanism for future changes to the property which would respect the City’s
heritage policies and procedures, that would be developed jointly by the property owner and the City.
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The 2016 (residential taxable) assessed value of the property is $1,593,400 and the property was
recently listed for sale in early 2016 for $1,695,000. Other typical property acquisition costs HRM would
assume are outlined in the table below:
Cost Description
Purchase Price for the property
Deed Transfer Tax (1.5% Purchase Price)
Demolition (Approximate)
Deed Registration
Due Diligence/Administrative*
Subtotal
5% Contingency
Total

Amount
$1,695,000
HRM is Exempt
N.A.
$100
$15,000
$1,710,100
$95,505
$1,805,605

Due diligence could include, but not limited to, building assessment, environmental site assessment,
Legal fees. The right of first refusal requires the Region to respond to the purchase offer within fifteen
days of receipt. This presents practical challenges within the municipality’s current administrative
processes, as presenting any such offer to Council within that time frame could be difficult without calling
a special meeting of Council.
There is presently no formal internal process set up to determine if there is a strategic need for acquisition
of the property; therefore, staff have utilized a technical review committee set up under Administrative
Order 50 (Disposal of Surplus Real Property) to provide preliminary comments regarding departmental
needs. Contact with HRM departments included: Transportation & Public Works (Right of Way Services
and Municipal Operations), Finance (Grants and Contributions), Planning & Development (Planning and
Development Approvals), Transit, Parks and Recreation, and Police. None of these departments have
raised any potential rational for property acquisition.
In conclusion, it is heritage staff’s opinion that the protection of the heritage values of the Sir Sandford
Fleming Lodge will not be affected by removing the sections of the existing heritage agreement providing
the municipality the right of first refusal. The property will remain a registered heritage property, and the
heritage agreement will remain in effect. Should the property change ownership the remaining clauses in
the agreement will continue to provide adequate protection to the heritage property. Heritage staff support
the request for Council to waive its right of first refusal and recommend approval.

FINANCIAL IMPLICATIONS
The HRM costs associated with advertising and processing this application can be accommodated within
the approved 2016/17 operating budget for C002 Urban Design.

COMMUNITY ENGAGEMENT
The Heritage Property Act provides for appeals to the Nova Scotia Utility and Review Board when
entering into, or waiving/discharging of a right or condition in a heritage agreement. This level of
community engagement is consistent with the intent of the HRM Community Engagement Strategy.

ALTERNATIVES
1. The Heritage Advisory Committee may recommend that Council refuse the request to waive the
right of first refusal for 1260 Blenheim Terrace as outlined in this report.

H00424 Amending Heritage Agreement
1260 Blenheim Terrace, Halifax

-5-

June 22, 2016

2. The Heritage Advisory Committee may recommend that Council direct staff to negotiate a
purchase price for the Sir Sandford Fleming Lodge and return to Council with a Corporate Real
Estate report. This is not the recommended course of action.
3. The Heritage Advisory Committee may recommend that Council request an additional staff report
to provide further information that may be necessary to properly advise on a potential acquisition
of 1260 Blenheim Terrace. This is not the recommended course of action.

ATTACHMENTS
Map 1:

Location Map

Attachment A: 1998 Heritage Agreement
Attachment B: 1998 Plan of Survey creating lots 2A-1, 2B-1, 2E-1, 2E-2 and 2E3
Attachment C: Current Photos
__________________________________________________________________________
A copy of this report can be obtained online at http://www.halifax.ca/commcoun/index.php then choose the
appropriate Community Council and meeting date, or by contacting the Office of the Municipal Clerk at
490-4210, or Fax 490-4208.
Report Prepared by:

Maggie Holm, Heritage Planner, 490-4419

Original Signed by
Report Approved by:
Jacob Ritchie, Urban Design Program Manager, 490-5610
____________________________________________________________________________________
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BETWEEN
DIANA JOYCE RIGGS of Halifax, in the Coimty of Halifax and Province of
Nova Scotia (herein referred to as the “Developer”)

and
HALIFAX REGIONAL MUNICIPALITY, a municipal body corporate
(herein referred to as the “Region’

A? PR P yEn
AS 1QICflO”
WIIEREAS the Developer is the registered owner of a property situated at civic
number 1260 BlcnhcimTenace located in the community ofHaiifn, (thellistoric Sir SandfoM
Fleming Lodge), (herein referred to as the “property”);
AND WhEREAS the property is registered as a municipal hitage property
pursuant to the Heritage Property Act RINS. 1989, c199;
AND WHEREAS the Developer has an as-of-right potential under the Land Use
By-law to legally subdivide the registered historic property into sIx single family lots;
AND WHEREAS the Developer wishes to substantially alter the property at a
later date, by constmcLing five new single family dwellings;
AN]) WHEREAS my such aitmtion to the aiming property requires the
approval of the Council of the Region pursuant Lo Section 17 of the Heritage Properly Act;
AND WHEREAS the Region may

aita into an Agreement

oAth the owner of

a registered municipal heritage property whereby the owner may grant to the Region specified
rights or incur specified obligations respecting the use, prtservadon orptotettifln of the heritage
property pumuant to Section 20 of the said Act;
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AND WHEREAS after receiving a written report and recommendation from the
Heritage Adviwty Committee, the Council of the Region by resolution adopted the 26th day of
May 1998. approved the proposed alterations to the property and the entering into this

Agreement by the Region;
NOW THEREFORE in consideration of the premises and of the mutual

agreements and covenants herein contained the parties hereto agrn as follows:
The Region approves the application of the Developer to substantially alter the property
by legally subdividing the property into sh single family lots, for the purpose of
conetnacting five new single family dwellings and protecting the historic Sir Sanford
Fleming Lodge, provided that:

2.

(a)

any and all such alterations ate generally in keeping with the Victorian styles of
architecture found in 1lalix, particularly those compatible with the historic Sir
Sandford Fleming Lodge, more specifically described in the attached Design
Guidelines, attached hereto as Schedule “C’, fonning part of this Agrtemenl4

(b)

nanini vegetation and matre tees are retained in accordance with the mamsa
dated August 1, 19% attached hereto as Schedule ‘B”, fanning pan of this
Agreement;

(c)

the dwellings located on Lots 14-1. 2B’l, 2CD art consmictedwith basement
and first floor elevations that reflect the existing grades aliown on the fjfl
dated August I, 1996 attached hereto as Schedule “B”. forming pan of this
Agreement;

(d)

the dwellings located on Lots 2A-l, 2B-1, 20 an consneted with a maximum
dwelling height to the ridge of the roof that is within 10% of an elevation of 110
feet above sea level;

The Region shall de-regista each of the five single family lots described as Lots 2A-l,
2B-,2-CD,2-E2 and2E-3 intheAflacbed Schethile”A” (individually the”Lot”) as a
Hentage Property upon completion of each of the following;
(a)

execution of this Agreementhy the developer;

(b)

approval by the Region of the design of each individual house;

(c)

issuance of a building permit in respect of the respective Lot4 and

(d)

construction of a home on the respective Lot to roof-tight condition (the
intent being that the interior of the home, landscaping, decks and balconIes
riced not be complete).
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3. In consideration of the approval contained in Clause I hereof, the Developer covenants and
agrees with the Region as follows:
(a)

The alterations to the property are restricted to the development envelopes within
lots 2A-l. 2B-l, 2W. 2E-2 and 2E-3 described in the attached Schedule “A” the
Tree Retenlion Plan attached hereto as Schedule “B”; and the Desi Guidelines
attached hereto as Schedule “C”. forming pan of this Agreement.

(b)

That the owner be obligated to maintain the exterior of the main lodge as may be
rcasonably necessary, through consultation with the municipality and the Hthtage
Advisory Commillee.

(c)

Fully understanding the rights of the owner of the property pursuant to Section 18
of the Heritage Property Act, the Developer agrees to completely and
unconditionally waive these rights, in order to retain and protect thc “historic
property” unless and until this Aeematt is discharged by the Region.

(d)

That the ‘historic properly” will be considered to be Lot 25-I and include the main
lodge itself and a surrounding area of not less than 43460 square feet (one acre) be
protected under the Heritage Property Act as described in Schedule “K’ forming
part of this Agreement;

(e)

The Developer agrees that the Halifax Regional Municipality has the right of Inst
refusal, on any sale of lot 25- l,which includes the Historic Sir Sandford Fleming
Lodge, as described in Schedule “A”, fonning pan of this Agreement.

4. In finlhcr considmtaion of the approval contained in Clause 3(e) hereof, the Developer
covenants and agrees with the Region as follows:
(a)

If the Developer receives a bona tide offer to purchase that pert of the property
shown in Schedule “A” as Lot 2E.l or any part thereof which includes the Historic
Sir Sandford Fleming Lodge (hereinafter mEwed to as the “Purchase oaa9 the
Developer avers Is fini offerthe lands for sale to the Region on the same tnmt and
conditions as are contained in the purchase offer.

(b)

The offer to sell the lands to the Region shall be communicated to the Rcgion in
writing and shall be irrevocable until midnight of the fifteenth day fotlowing the
delivery of the same to the Region not including the day of delivery and, if not
accepted by that time, the offer In sell shall be null and void and the Developer shall
in that event be free to accept the Purchase Offer.
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5.

My notices which may be given under the provisions alibis Agreement shall be sufficiently
given if mailed by registered, or certified, mail postage prcpaid:
(a)

in the case of the Region, addressed to:
Municipal Clerk
P.O. Box 1749
Halifax, Nova Scotia
B33 3A5

(b)

in the case of the Developer, addressed to:
Diana Joyce Higgs
1260 Blenheim Terrace
Halifax, Nova Scotia
aria such other address as ether party may notify the other in waiting.

6. The Region xthowkdges that the Developer or a subsequent ow-ncr may, from time to
time, apply to the Region to have this Agitesnent or any provision hereof altered or waived
as many be reasonable in the ci3umslanc, and the Region shall give reasonable
consideration to such application.
7. This Arceinent shall be binding upon the parties thereto, their successors and assigns, and
in the esse of the Developer, the owner or ownes from lime to time of the property.
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ac WITNESS WHEREOF the parties heveto have executed this Agreement the day and yen
lint abeve iitten.
SIGNED, SEALED AND DELIVERED
‘
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PROVINCE OF NOVA SCOTIA
HALIFAX REGIONAL MUNICIPALITY

ONTmS_dayof
I!

qZ.JA6

personally came and appeared

C. M.ieLL

A.D.,i9,beforeme,thesubscñber

I

, a subscribing withas
to the foregoing Agreement, who having been byrne duly sworn, made oath and said that the
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same in h&baprnenca

!

,

ACommissionero(the Supreme
CounofNovaScotja
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ROVINCE OF NOVA SCOTIA
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HALIFAX REGIONAL MUNICWALHV

HARRY a

ON THIS
day of Dt.., c
An, l9’*etsonaIIy came and
appeared before me, the sub scnNng witiess to the foregoing Indenh who having been byrne
duly sworn made oath and said that the Halifax Regional Mimicipshty, by its officer, Mayor
Wailer Fitzgerald and Vi Cazwichael, Clerk, signed, scaled and delivered the same in his’bet

presence.
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Attachment C: Current Photographs

1260 Blenheim Terrace, Halifax.
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