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Legal Advice Boundaries for the Blue Mountain Birch Cove (BMBC) Regional
Park Negotiation
-

-

PRIVATE & CONFIDENTIAL
ORIGIN
September 17,2013, Regional Council, Item 11.1.5
MOVEDhy Deputy Mayor Rankin, seconded by CouncillorWalker that Halifax Regional Council:
1.

Accept the Terms of Reference (Attachment 1 of the July 8, 2013, staff report) for an
independent facilitator to help HRM and the developers’ representatives reach a negotiated
agreement on potential regional park boundaries, parkiand acquisition and development of the
Highway 102 West Corridor lands;

2.

Authorize staff to enter into discussions with the developers’ representatives for the purposes
of securing the services of an Independent Facilitator as per the terms of the July 8, 2013, staff
report;

3.

Until such time as the facilitator has provided the Municipailty with his or her report or unless
the hformation has already been disclosed under freedom of information, any confidential
hformation arising from the facilitation process shall be discussed by Council at a closed session;
and

4.

Ensure there is public consultation as per article 5 (Attachment 1 of the July 8, 2013, staff report)
prior to Regional council makingadecision on the potential negotiated agreement.

October 28, 2014, Regional Council, Item 13.2.3

MOVED by Counciilor Rankin, seconded by Councillor Walker that Halifax Regional Council:
1,

Direct staff to proceed with the facilitation process;
RECOMMENDATION ON PAGE 2
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2.

Direct staff to proceed with their scheduled November meeting with the parties involved in
accordance with the Terms of Reference approved by Council as its meeting of September 17,
2013; and

3.

Further, should an agreement be reached, that staff be instructed to obtain an appraisal report
done on the lands based on the determined boundaries before returning to Council with a report

and recommendation.
LEGISLATIVE AUTHORITY
HRM Charter: Sections 19(a), (f) and (g) (In Camera to discuss acquisition of municipal property, potential
litigation and legal advice eligible for solicitor-client privilege), 235 (Content of a Land Use By-Law) and 237
(Future Public Use).
RECOMMENDATION
It is recommended that:
1.

Halifax Regional Council instruct staff to assist in the completion of the facilitator’s report and
proceed to the public consultation, as per article 5 of the Terms of Reference (Attachment 1 of the
July 8, 2013, staff report), on both HRM Map 3A and the Annapolis Map dated July 27, 2015; and

2.

This report not be released to the public.

BACKGROUND
The Blue Mountain Birch Cove lands were identified in the 2006 Regional Plan as a potential regional
park. This was continued in the 2014 Regional Plan. A concept plan of the proposed boundaries
was presented on Map 13 of the 2006 Regional Plan and Map 11 of the 2014 Regional Plan (See
Attachment 1). The Province of Nova Scotia owns the majority of the public lands. The private
lands within Map 11 are owned by the Annapolis Group Inc. and Susie Lake Development (Gateway
Materials Limited, and B.D. Stevens Limited), after consolidation with the other owners of the private
lands.
The lands fall under both the Urban Settlement and Urban Reserve Designations under HRM's
Regional Plan. The majority of Susie Lake Development’s and a portion of the Annapolis
Group's holdings are within the Urban Settlement designation. The large balance of Annapolis
Group's lands are designated Urban Reserve.
On September 25, 2007, Birchdale Projects Inc. on behalf of itself and the other property owners,
including Annapolis and Susie Lake Developments, requested initiation of the secondary planning
process. CBCL undertook a cost of servicing study for the lands, which was completed on February 3,
2009. In July, 2009, the property owners submitted a detailed request to Regional Council to initiate a
secondary planning strategy for their lands. With respect to the BMBC Regional Park, t he property
owners indicated a willingness to consider the sale of lands to HRM and/or the dedication of specific
parkland combined with other development rights through the secondary planning process.
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On November 16, 2010, Regional Council directed staff to:
1.

Undertake a Watershed Study for the Highway 102 West
completion of Halifax Water's Wastewater Functional Plan;

Corridor

lands and await

2.

Negotiate boundaries for the Blue Mountain - Birch Cove Lakes Regional Park, in relation
to the Highway 102 West Corridor lands, through a facilitated process with an independent
facilitator; and further, to bring the details of the proposed negotiating process back to
Regional Council prior to entering into negotiations; and

3.

Defer the review of criteria under Policy S-3 of the Regional Plan, to determine whether to
initiate a Secondary Planning Process for the Highway 102 West Corridor lands.

On June 25, 2013 (item 11.1.7), the results of the Birch Cove Watershed Study were presented to
Regional Council and were accepted.
On September 17, 2013, Regional Council directed staff as follows:
1.

Accept the Terms of Reference for an independent facilitator to help HRM and the
developers' representatives reach a negotiated agreement on potential regional park
boundaries, parkland acquisition and development of the Highway 102 West Corridor lands;

2.

Authorize staff to enter into discussions with the developers' representatives for the purposes
of securing the services of an Independent Facilitator as per the terms of the July 8, 2013, staff
report;

3.

Until such .time as the facilitator has provided the Municipality with his or her report, or unless
the information has already been disclosed under freedom of information, any confidential
information arising from the facilitation process shall be discussed by Council at a closed session;
and

4.

Ensure there is public consultation as per article 5 (Attachment 1 in the July 8, 2013, staff report)
prior to Regional council making a decision on the potential negotiated agreement.

Under the terms of reference the role of the independent facilitator is to:


Work with HRM and the property owners to determine how they wish to engage with each other;
including the sharing of confidential information with the Independent Facilitator and nonconfidential information between the parties;



Obtain parkland concepts from HRM and development plans from the property owners, and
advise these parties on areas of common agreement;



Assist with coming to common terms between HRM and the property owners on parkland
boundaries and financial terms, and conditions for parkland designation that are acceptable to
the parties;



Prepare an Independent Facilitators Report that identifies areas of common agreement on parkland
boundaries and (if necessary) areas of disagreement.

The Honourable Justice Heather Robertson was chosen by the parties to be the independent facilitator
and agreed to the appointment in March, 2014. Draft parkland concepts were provided to Annapolis
Group and Susie Lake Developments and Conceptual Land Use Plans were subsequently received from
the property owners, along with appraisal reports.
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HRM staff and representatives of Annapolis Group and Susie Lake Developments, including their legal
counsel Rob Grant, attended facilitation with Justice Robertson on the following dates: November 25 and
26, 2014, February 18, 2015, June 23, 2015, August 5, 2015 and October 1, 2015. In addition, there were
several meetings between HRM staff and the property owners, separate and apart from the facilitation
meetings.
A number of key issues were raised and discussed at the facilitation and other meetings between the
parties. These included:
1)
2)

3)
4)
5)

6)
7)
8)
9)
10)
11)
12)
13)

Lands are currently zoned Urban Settlement and Urban Reserve;
Both developers were clear that any agreements on the boundaries were subject to secondary
planning approval. Both developers believed this is necessary not only for economic reasons but
also to ensure the park boundaries and development are efficient, workable and advance public
and private objectives;
HRM was clear that staff could not guarantee secondary planning approval at this time and further,
would not be recommending it;
Roads and other infrastructures are necessary to develop not only the developer’s lands but also to
open up access to regional park and wilderness park;
To plan for the development of the urban service areas, it is necessary to know the nature of the
development of the urban reserve areas, as all access and services will go through urban service
areas;
The requirement for both front country and back country lands within the Regional Park;
Protection of Fox Lake and the buffer zone for all waterfront land;
Protection of the islands and their value to both the park and the developers;
Costs for development from both developers’ perspective;
Different approaches to the valuation of the land;
What can be achieved through the 10% parkland dedication;
Need to balance park ambitions with what is affordable; and
Consider Regional Park in the context of being adjacent to a provincial wilderness park.

A number of documents were provided and exchanged between the parties. These included various
Conceptual Land Use Plans (which included proposed park boundaries) from both Annapolis Group and
Susie Lake Developments, an appraisal report from Annapolis of their land, appraisal reports prepared on
behalf of HRM for both Annapolis Group’s and Susie Lake Development’s lands, and maps setting out
various regional park boundaries prepared by HRM Park staff.
HRM Park staff developed regional park criteria to assess the various plans put forward by both HRM and
the property owners. The criteria were based on the purpose and objectives of a regional park under the
2006 and 2014 Regional Plans. These criteria, however, did not always correlate with the planning
objectives of the property owners.
Following the facilitation meetings, other meetings between the parties, and several draft boundary plans,
HRM park staff developed Map 3A as an alternate park boundary from Map 11 of the 2014 Regional Plan
(Attachment 2). Annapolis Group also proposed several alternate park boundaries, with their final
submission being a map provided on July 27, 2015 (now the map of December 10, 2015) (Attachment 3).
Unfortunately, HRM staff and Annapolis Group were not able to reach a negotiated agreement on the
BMBC Regional Park boundaries.
A tentative agreement has been reached between park staff and Susie Lake Developments with respect
to park land within their property, should Regional Council decide to initiate a secondary planning strategy
for their land. Approximately 15 acres of Susie Lake’s land falls within the Regional Park Boundary set out
in HRM Map 3A.
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Annapolis Group and HRM are also unable to agree on the value of the land required under either of the
proposed regional park boundary maps. The disagreement on value arises out of different methodology
applied by the parties’ respective appraisers. Annapolis Group provided infrastructure costing reports and
a market appraisal report completed by Turner Drake & Partners, for the Annapolis’ Groups entire land
holdings within the Regional Park Boundary as found at Map 11 of the 2014 Regional Plan. The market
value was $78,000,000, which is $80,000 per acre, in addition to a lost profit claim of $41,300,000 (total
of $119,300,000). HRM retained Altus to prepare an appraisal of both the Annapolis Group’s lands and
Susie Lake lands. Altus concluded that the market value of all of Annapolis’ land is $12,700,000, and
the market value of the Susie Lake Developments lands is

Both Susie Lakes Developments and Annapolis have indicated that they will not agree to any
proposed park boundary for BMBC Regional Park without Halifax Regional Council granting their
request to initiate secondary planning strategies for their lands. Council passed a motion on November
16, 2010 to defer the review of criteria under Policy S~3 of the 2006 Regional Plan, to determine
whether to initiate a secondary planning process for the Highway 102 West Corridor Lands. Once
this facilitation process is complete, and the final report of the facilitator has proceeded to public
consultation and has been presented to Council, Council will have to reconsider whether to initiate a
secondary planning process for these lands.
Annapolis Group and Susie Lake Developments are not the only private property owners with land
within the conceptual park boundary in Map 11 of the 2014 Regional Plan. The approximate area of
private land within the conceptual park boundary, not including Annapolis Group and Susie Lake
Developments, is 1,700 acres. My decision Council makes with respect to the lands of Annapolis Group
and Susie Lake Developments will have an impact on HRM’s acquisition of any other private lands for
the Blue Mountain Birch Cove Regional Park.
Attachment 4 is the Interim Facilitator’s Report. It has been provided to give Regional Council a
summary of all the relevant documents, history of the lands in question and the facilitation
meetings. It was prepared by HRM staff and Mr. Grant and his clients, with Justice Robertson
having the final approval over its content. Justice Robertson has penned a covering letter to
Council, setting out some of the impediments to the parties reaching an agreement on the park
boundary. HRM staff respectfully disagrees with some of the comments and conclusions in the cover
letter.
As noted, the appraised value of the lands has been an issue in dispute between the parties. HRM
staff does not view the landowners’ appraised value of the lands as reasonable consideration. Further,
staff does not agree that the fair market value/sub-division approach taken by Turner Drake to value the
lands can reasonably be supported, it light of the lands current designations of Urban Settlement and
Urban Reserve under the Regional Plan.
HRM staff has been described as being constrained in developing a vision of how the park may become
a reality. Staff does not view themselves as constrained, but rather as guided by existing land use
planning policy, park objectives, legislative mandates and fiscal constraints that are unique to a
municipal government environment.
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With respect to the characterization of HRM’s Map 3A as a “retrenchment’ of HRM’s position, it must be
noted that staff in developing Map 3A staff have moved away considerably from the original concept of
the regional park in Map 13 of the 2006 Regional Plan. Further, staff have had a difficult task in trying to
develop a park boundary that will allow for development while at the same time still satisfy the vision of
the park in the Regional Plan.
DISCUSSION
At the last facilitation meeting on October 1, 2015, it was clear that although progress had been made the
parties were unable to reach an agreement with respect to proposed Regional Park boundaries. It is
noted that prior motions of Council anticipated that the parties would be able to reach an agreement
before proceeding to the public consultation. Justice Robertson, HRM staff and the representatives of the
landowners all agreed that it would be helpful to obtain some direction from Regional Council at this
stage. The question is whether the Facilitator’s Report, which will form the basis of the public
consultation, should include both HRM Map 3A and the Annapolis Group plan of July 27, 2015 (now the
map of December 10, 2015), or should it proceed on just the Annapolis map.
It is staff’s recommendation that both HRM Map 3A and the Annapolis Group’s plan of July 27, 2015 (now
the map of December 10, 2015) be included in the Facilitator’s Report and be part of the public
consultation. Both documents represent a compromise made by each party from their respective original
plans. From a park planning perspective, HRM Map 3A is preferable. Further discussion on this is
contained in Attachment 4. Following the public consultation, this matter must return to Regional Council
for a final decision, at which time Council can choose to accept one or the other map, or possibly neither.
Acquiring the land required for HRM Map 3A will be more costly to the Municipality then acquiring the
land set out in the Annapolis Group’s plan of July 27, 2015 (now the map of December 10, 2015).
Annapolis has advised that it would attribute a value of $6 million to the parkiand set out in its December
10, 2015 map that is over and above the 10% park dedication required. In addition, HRM would be
responsible for constructing the roads through the parkiand or sharing the cost of portions of the road with
parkland frontage. The $6 million is based on Turner Drake’s appraisal of the land. Based on the Aftus
appraisal, this parkland would be valued at approximately $2.8 million. Annapolis has recently indicated
that it would be agreeable to proceeding to binding arbitration with respect to the value of the parkland in
the December10, 2015 map.
It is Annapolis Group’s position that if HRM requires any additional land as set out in HRM Map 3A, it
will no lonrrr be economically feasible for it to develop the remainder of its nd.

Because there is no agreement on the Park boundary, Staff are recommending that both maps
go forward to public consultation. This ensures both sides have their respective plans put forward to
the public, subject only to Regional Council’s right to withdraw HRM’s Map 3A.
FINANCIAL IMPLICATIONS
The financial implications of acquiring the lands for parkland development are indicated in the
Discussion section of this report.
COMMUNITY ENGAGEMENT

The terms of reference for the facilitated process ensures there is public consultation prior to Regional
Council making a decision on the Regional Park boundaries. If Regional Council directs staff to initiate a
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Secondary Planning Process, the normal public consultation process shall be followed for those lands
within the Urban Settlement Designation.

ENVIRONMENTAL IMPLICATIONS
There are no environmental implications associated with moving forward with this report.

ALTERNATIVES
In the alternative, Regional Council could instruct staff to take only the Annapolis map of July 27, 2015
(now the map of December 10, 2015) to public consultation. This would be then become the negotiated
agreement on potential Regional Park boundaries, as referenced in the Terms of Reference approved by
Council on September 17, 2013, and the fourth Motion of Council of the same date. If Council
recommends taking just the Annapolis Group’s plan of July 27, 2015 to the public consultation, it may still
ultimately reject the proposed park boundary in its final determination on this matter. However, that may
undermine the process that has been carried out to date. Further, proceeding this way would not give
Council an opportunity to get feedback from the public on the two different park boundaries. As such, this
option is not recommended.

ATTACHMENTS
Attachment 1 – Map 11 from the 2014 Regional Plan
Attachment 2 – HRM Map 3A
Attachment 3 – Annapolis Group’s map of July 27, 2015 (now the map of December 10, 2015)
Attachment 4 – Interim Facilitator’s Report

If the report is released to the public, a copy can be obtained by contacting the Office of the Municipal Clerk at
902.490.4210, or Fax 902.490.4208.
Report Prepared by:

Karen E. MacDonald, Senior Solicitor, 902.490.3570

Report Approved by:
Jane Fraser, Director, Operations Support, 902.490.7166
Report Approved by:

________________________________________________________
Bob Bjerke, Director, Planning and Development, 902.490.1627

Report Approved by:
Brad Anguish, Director, Parks and Recreation, 902.490.4933
Report Approved by:

____________________________________________________________
Martin Ward, Q.C., Acting Director of Legal and Risk Insurance Services,
902.490.6532

Aftachrnent 4

February 12, 2016
YourWorship Mayor Savage and Members of Council,
I am pleased to provide you with an Interim Facilitator’s Report of the Negotiation of the Boundaries for
the Blue Mountain/Birch Cove Lakes Regional Park, which I attach.
I viewed this facilitation as an exciting opportunity to assist HRM in establishing this Regional Park
unique in character, providing an urban park experience and front country ent?y to a remarkable
designated wilderness area of 3242 acres, the combined park area almost the size of peninsular Halifax,
in the very midst of HRM, an uncommon opportunity to most Canadian cities.
Mr. Robert Grant acting forthe Annapolis Group and Susie Lake Developments, the Stevens Group, has
been able to present the vision of the Landowners who are united in their common quest;
•

•
•

To be able to develop their lands contiguous to the proposed park, on the west side of Highway
102 corridor, after proceeding through the required secondary planning process and MI’S
amendment.
To share as between these companies, the cost of the essential sewer, water and road
infrastructure needed to the development the lands in an economically feasible manner.
To help the HRM realize the creation of the Regional Park and the early use of the park by Its
citizens In deeding very significant acres of raw park land to HRM for reasonable consideration
(monetary or land swaps) or designation of parkland forfuture acquisition and also building at
the Landowners’ expense, park infrastructure, such as publIc parking, ramps, boat launch areas,
and dedicated recreational venues as development occurs, so that the citizens of HRM will more
immediately enjoy this urban access to the greater regional park as development occurs on the
eastern side of Susie and Quarry Lakes.

Ms. Karen MacDonald has led the HRM team In responding to the Landowners’ proposals. It is fair to say
that she is more constrained in developing a vision of how this park may be become a reality and upon
what time lines, as her client is made up of each of the departments of HRM, each with its own policies,
and legislative mandate. These constraints are to list a few:
•

The existing 2014 Regional Municipal Planning Strategy (“Regional MPS”) that does not expire
before 2031, which identifies much of the Landowners’ property in the urban reserve areas
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•

•
•
•
•
•
•
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HRM Park staff proposed two alternate boundaries for the BMBC Park, from that set out in Map
13 of the 2006 RegIonal Plan (Map 11 of the 2014 RegIonal Plan). They are identified as Map 3 and
Map 3A.
Staff will be recommending Map3A
Annapolis Group and Susie Lake Developments proposed alternate park boundaries, with their
final submission being the map of July 27, 2015
Under the HRM Maps 3 and 3A, the Susie lake Development lands no longer fall within the BMBC
Regional Park boundary
If Council adopts HRM Map 3 or 3A as the new proposed regional park boundary, then parkiand
dedication for the Susie Lakes property will be determined through the secondary planning
process.
HRM Park Staff evaluated Map 3, Map 3A and the July27 Annapolis Map, using the criteria set out
within the three key park functions
HRM and the developers each set out the pros and cons of each party’s respective proposed park
boundaries. These can be found following the Executive Summary of this report.

SECONDARY PLANNIN5
•
•
•
•

•

Susie Lake Developments and Annapolis Group have indicated that an agreement cannot be
reached with respect to any park boundary for the BMBC Regional Park without Halif~x Regional
Councli granting their request to initiate Secondary Planning Strategies fortheir lands.
For Annapolis Group, this includes the lands currently zoned Urban Reserve
HRM Planning staff does not recommend Secondary Planning Strategies be initiated for any of
these lands at this time, in accordance with Policy 5-2 and 5-3 of the Regional Plan
Requests to Initiate additional secondary planning in potential growth areas must consider the
implications to meet Regional Plan growth targets, the need for additional serviced land, the fiscal
implications and in particularthe ability of HRM and Halifax Water to meetthe additional financial
commitments imposed by growth.
The Regional Plan strives to ensure there is a minimum 15 year supply of land that is available for
serviced development
HRM Staff relies upon the Thllowlng:

•
•

•

According to Statistics Canada census data, the number of households In FiRM grew by 10,0Th
from 2006 to 2011— an average of 2,003 per year.
The Regional Plan targets approximately 50% of all residential growth, or approximately 1,000
dwelling units per year, to occur In the urban communities outside of the Regiohal Centre. An
inventory of potentially developable lands within the urban communities, outside the Regional
Centre, was undertaken in the fall of 2a13. It was estimated that there was sufficient supply for at
least 28 to 35 years based on a more conservative estimate of growth in urban communities of
1,200 households per year.
Notwithstanding, Regional Council has initiated the planning process for the Port Wallace growth
area and invested in oversizing a trunk sewer and completed a watershed study for the Sandy
Lake growth area. Both of these areas could collectively provide an additIonal 15,000 dwelling
units, or 12 years additional supply based on 1,200 new households per year.
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•

There is an abundance of land available for development on the fringes of the Urban Service Area,
and it is critical that informed decisions are based on alt the costs that will place a burden on
property taxes.
To permit development at this time on the Annapolis lands that are zoned Urban Reserve, the
2014 Regional Plan and the Hahfax Mainland LUB will have to be amended to change the zone to
Urban Settlement or another zone that will permit the development planned by Annapolis.

•

Annapolis Group and Susie Lake Developments dispute the reasons put forward for staff’s
recommendation not to proceed with secondary planning for their lands and state:
•

•

•

•

that their lands can be developed without imposing any additional burden upon Halifax
taxpayers as all necessary Infrastructure will be built at the landowners’ costs with the exception
of HRM’s contribution for roads built fronting lands owned by It (I.e. parkland acquired through
this process) and major road infrastructure to the extent required to handle traffic generated by
the users of the regional park and/or background traffic.
Planning for the conceptual development of the Urban Reserve lands is required to
occur at the same time as planning for the development of the Urban Settlement lands
as the infrastructure for servicing the Urban Reserve lands will have to be built on the
Urban Settlement lands and designed and sized accordingly. The phasing and timing of
development of the Urban Reserve lands in accordance with the Regional MPS can be
addressed in secondary planning.
Setting the boundaries for the regional park will require an amendment to the Regional
MPS and it is most efficient to fine tune the boundaries as secondary planning proceeds
with adjacent development
HRM’s wish to acquire their land for the regional park while not determining the
boundary for the park has been the motive for delaying the approval of their lands for
secondary planning. Annapolis Group and Susie Lake Developments take the position
that failure by FIRM either to set the regional park boundary or to permit secondary
planning to proceed while it still intends to establish a regional park and acquire their
lands is actionable.

APPRAIsAl. INFORMATION

Susie Lake Developments
•
•
•

Susie Lake Developments did not submit an appraisal report, as their lands are almost entirely
outside of the conceptual park boundary In Map 11 of the 2014 Regional Plan
Assumed that any municipal parkland acquisition would likely be via the Subdivision By-law and
parkland dedication provisions, with the possibility of some additional acquisition of land byHRM.
The Altus appraisal report provided to HRM valued the entire Susie Lake holdings at

Annapolis Group

•

Annapolis Group provided a Master Valuation report of their lands, as of July 30, 2014, prepared
by Turner Drake & Partners Ltd.
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