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ii. Federal and Provincial Summary Conviction offences, 

except motor vehicle offences. 

3.3.3 Notwithstanding anything provided herein, the following 

offences shall not be subject to diversion: 

i. 

ii. 

iii. 

iv. 

v. 

vi. 

vii. 

viii. 

ix. 

homicide, murder, attempted murder, manslaughter, 

criminal negligence causing death; 

armed robbery and other offences involving the use 

of firearms or weapons, the circumstances of which 

are considered major; 

assaults causing serious bodily harm; 

treason, armed insurrection; 

kidnapping; 

arson, other than mischief; 

other crimes of violence, the circumstances of 

which are major; 

alcohol/drug related driving offences. 

Family violence and sexual assault. 

3.3.4 In respect of matters not described in paragraph 3.3.3, 

diversion shall take place with the concurrence of the 

Crown and the Shubenacadie Band. 

4. DIVERSION HEARING 

4.1 When a decision is made to divert a Mi'Janaq person, a 

Justice Panel shall be appointed by the Chief and Council 

of the Shubenacadie Band. 

4.2 The diversion hearing must be held within 30 days 

following receipt of notification from the Crown Attorney 

that the person has been diverted. 

4.3 The Panel shall consist of three members of the band 

appointed by the Chief and Council. If there is a Mi'kmaq 

victim from another Band, one member of the Panel may be 

selected by the Chief and Council of the Band of the 

victim if that Band wishes to participate in the diyersion 

process. 
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4.4 In no case shall a Panel member be related by blood or 

marriage to the person diverted or the victim, if any. 

The Chief shall designate which member of the Panel shall 

be Chair, and the Chair shall be responsible for convening 

and administering the Hearing. 

4.5 The Justice Panel shall hold a public hearing at the 

Shubenacadie Reserve, unless for good and sufficient 

reason, such as maintaining the confidentiality of the 

victim, a closed hearing is deemed desirable. 

4.6 At a closed hearing, such persons as the Panel directs may 

be present. 

4.7 The following are entitled to be present, provide 

information and make submissions, but not participate in 

the questioning process unless authorized by the Panel: 

i. 

ii. 

iii. 

iv. 

v. 

vi. 

the investigating police; 

the Crown Attorney 

the victim, if any, and a person on the victim's 

behalf; 

a person on behalf of the person diverted; 

a representative of the Director of Community 

Corrections, Department of Solicitor General; and 

a representative of the Union of Nova Scotia 

Indians. 

4.8 The Justice Panel may request other persons who have 

relevant information to attend all or portions of the 

Hearing for the purpose of giving information. 

4.9 The hearing shall commence with an acknowledgement by the 

person diverted of his/her responsibility for the wrongful 

act or omission that forms the basis of the offence 

alleged and an explanation of his/her act or omission. 

4.10 

4.11 

The person may be questioned by the Justice Panel, but not 

questioned by others without the permission of the Panel. 

Questions or areas of questioning may be suggested to the 

Panel by participants. 

At the conclusion of the statements of the person 

diverted, other participants may provide information and 

make suggestions and submissions. The person diverted may 

at any stage be called upon by the Justice Panel to 

provide further information or explanations. 
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The Justice Panel shall, by consensus and with the 
agreement of the person diverted~ determine an appropriate 
disposition of the case. 

Without restricting the measures the Justice Panel may 
deem appropriate, the following may be considered_as 
appropriate forms of disposition: / 

i. restitution to and reconciliation with the victim 
and his/her family through a private or public 
apology, payment, work or service; 

ii. community work or service consistent with 
procedures developed pursuant to 4.17; 

iii. participation in training, education, spiritual, 
counselling or treatment programs; 

I 

iv. temporary banishment from parts or areas of the 
community, o~ from some or all community 
activities; 

v. restrictive conditions on conduct, such as staying 
away from the victim, reporting to a designated 
person periodically, and good behaviour; 

vi. a fee (which may be waived) or payment to the Band 
in respect of the costs of the hearing and the 
administration of the disposition agreement, if 
any, consistent with procedures developed pursuant 
to Section 4.17; 

vii. payment not to exceed $2,000.00 to the Shubenacadie 
Band pursuant to procedures made consistent with 
Section 4.17; 

viii. any combination of the above. 

The Mi'kmaq person who is diverted shall freely and 
voluntarily enter into a signed, written agreement which 
identifies his/her obligations to meet the terms of the 
disposition. 

If the Mi'Janaq person who is diverted does not agree to 
sign the diversion agreement, the Justice Panel will 
ensure that the matter is referred back to the Crown 
Attorney who has charge of the case forthwith. 

The Justice Panel shall ensure that the terms of the 
diversion agreement require that the obligations of the 
person diverted will be satisfied in sufficient time to 

- - - ..J ....... _ .&..t...- ___ ,:_...,_,: __ ,...,,....,.,_.._ .;,..,, -~eo r"\-F nnnrnmnl ir\TIC::P. ... 
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The Chief and the Council shall develop such procedures, 

pursuant to this document, to ensure an orderly, 
consistent application of the diversion process. 

ENSURING COMPLIANCE WITH DIVERSION AGREEMENT 

5.1 The Justice Panel shall ensure that the diversion 
agreement is closely monitored on an ongoing basis in 

order to determine whether the conditions of the agreement 

are satisfied as required. 

5.2 If the person fails to comply with the diversion 
agreement, the Justice Panel shall review the matter 

consistent with procedures which are developed pursuant to 

Section 4.17. 

5.3 

6. 

6.1 

6.2 

7. 

7.1 

The Justice Panel will notify the Crown Attorney in 

writing confirming whether the diversion agreement has 

been successfully completed or otherwise. 

RECORDS 

A person 1 s compliance or noncompliance in a Mi 1 kmaq 
diversion program may be: 

i. brought to the attention of the Justice Panel; 

ii. considered by the existing Criminal Courts in 
sentencing after a finding of guilt and 

iii. considered by the Crown Attorney in deciding 
whether to divert. 

All record of a person's participation in a Mi'kmaq 

diversion program shall be destroyed ten (10) years after 

the completion of a diversion agreement, and may not in 

any circumstances be used against a person after the 

expiry of five (5) years from the completion of a 
diversion agreement. 

PROGRAM REVIEW 

The te:nns of the Mi'kmaq diversion program shall be 
reviewed by the Attorney General and the Union of Nova 

Scotia Indians and the Shubenacadie Band commencing twelve 

months following approval of the program by the Attorney 

General and the Union of Nova Scotia Indians and the 
Shubenacadie Band. 
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7.2 All sections of the program are subject to revision with 

the agreement of the Attorney General and the Union of 

Nova Scotia Indians and the Shubenacadie Band which has 

.implemented this proposal. 

7.3 A meeting to review the Mi'kmaq diversion program may be 
held at an earlier time with the agreement of the Attorney 

General and the Union of Nova Scotia Indians or the 
Shubenacadie Band. 

Copy of 102-3-4-22, Halifax Mayor's subject files, Tripartite Forum Sub-committee on [aboriginal] Policing, 1991-1996, provided by Halifax Municipal Archives



~ -l'' •• .. 
!, I • -

"'• _. I - , 

'· -
' . 

SHVBENACADIEBAND 
DIVERSION OFFICE 
P.O.-Box223 
Shubenacadie, Nova Scotia 
B0N2H0 

ORIENTATION DAY 
NOVEMBER 19, 1992 

HALIFAX - INDIAN BROOK 

Tel: (902) 758-1551 
Fax: (902) 758-1759 

, 

Tentative Agenda.: 

8:30 9:00 A.M. 

9:00 10:15 A.M 

10:15 - 10:30 A.M. 

10:30 - 11:30 A.M. 

11:35 - 12:35 P.M. 

12,: 35 - 1:30 P.M. 

' 1:30 - 2:00 P.M. 

2:00 2:15 P.M. 

2:15 - 3:15 P.M. 

3:15 4:00 P.M. 

Coffee & Tea 
\ 

Jackie Nibby, Diversion Officer 
Shubenacadie Band Diversion 

BREAK 

Dr. Donald Clairmont 
Institute of Criminology, 
Dalhousie University 

LUNCHEON 
HALIFAX POLICE CLUB 

Enroute - Indian Brook Reserve 
· shubenacadie Band 

Eagle's Nest Recovery Facility 
N.A.D.A.C.A - Ben .Martin . -

Enroute - Multi-Purpose Centre 

Refreshments Native Chanters 

Justice Panel 

Chief & Council 

Enroute - Halifax .., 
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COl\11\IUNITY DECISION-MAKING 
AT 

INDIAN BROOK 

A l\1ODEL FOR THE FUTURE 

Submitted By Kevan Peterson 

to 

Correctional Service of Canada 
Nova Scotia District Office 

September 22, 1992 
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INTRODUCTION 

This paper is a description of the efforts at the Nova Scotia District of the 

Correctional Service of Canada to establish a broader community awareness and 

support for Corrections within the Aboriginal community. Toward that end, a 

Community Decision-Making Committee has been established as a pilot project at 

Indian Brook reservation. This description is drawn to a large extent from an earlier 

paper prepared by the author for submission to Simon Fraser University School of 

Criminology. The author would also like to acknowledge the generous contributions 

of the Shubenacadie Band Diversion Project Justice Panel Selection Process by Ms. 

Jackie Nibby, Diversion Project Officer. 

This model is not to be seen as a "how to" guide for the establishment of an 

Aboriginal Community Decision-Making Committee. Rather, it is more of an account 

of the efforts made in the Nova Scotia District and an explanation of the objectives 

and principles that directed the initiatives. One of the most important elements of this 

model is that it is to be used with a generous flexible approach. The needs of various 

communities, regions, departments, agencies and levels of government will all impact 

on the expectations of this type of initiative. The general objective of this initiative 

is to take first step toward a new method of communicating and dealing with 

Aboriginal Communities. 

The model begins with a brief history of the initial meeting between Mr. Jack 

Stewart, Mr. Dan Christmas and Mr. Bernard Knockwood and the agreements that led 

to the initiative. This is followed by a description of the Ad Hoc Committee and the 

development of the necessary support from the committee members. Following that 

Copy of 102-3-4-22, Halifax Mayor's subject files, Tripartite Forum Sub-committee on [aboriginal] Policing, 1991-1996, provided by Halifax Municipal Archives



A MODEL FOR THE FUTURE PAGE 2 

is a detailing of the principles of partnership and then the preliminary objectives of the 

Correctional Service of Canada . Finally , there is a delineation of the implementation 

steps taken to achieve the establishment of the Community Decision-Making 

Committee. 

I. Initial Meeting Between Jack Stewart, Dan Christmas, and Bernard Knockwood 

This initial meeting took place at the Union of Nova Scotia Indian Offices in 

Membertou, Nova Scotia, on June 27, 1991. The agreements arising out of this 

meeting relate to identified areas of concern to the Micmac peoples and how they can 

best be addressed jointly by the CSC and the Micmac peoples. These areas were 

identified as follows: 

ill EDUCATION/UNDERSTANDING/COMMUNICATION 

(al It was recognized that both the CSC and the Micmacs jointly lack a 

fundamental understanding of organizational structures, decision making 

processes and processes that would allow a meaningful partnership. 

Toward alleviating this concern it was agreed that: 

(i) CSC must understand the role of Chiefs, Councils, and 
Band Staff within the Micmac community and be aware of 
the family and clan structures that link all Bands; and 
(ii) the organization of the CSC, its relationship to the 
National Parole Board, its policies and procedures, as well 
as its basic terminology, has not been adequately 
communicated to the average member of the Micmac 
community 

(bl It was further recognized that First Nations and non-First Nations 

Copy of 102-3-4-22, Halifax Mayor's subject files, Tripartite Forum Sub-committee on [aboriginal] Policing, 1991-1996, provided by Halifax Municipal Archives
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communities differ in structure and inter-relatedness. Due to the relatively 

small size of many First Nation communities, and the clan structure that 

influences community decision-making, the return of an offender could be 

considered a major decision for the Band. Therefore, it was strongly suggested 

that by presenting an offender's community assessment to the community as 

a whole, a more holistic approach of consensus and discussion could take place 

on a more meaningful level to all participants providing a clear direction for 

release and expectations as to the outcome. 

To address this concern it was agreed that: 

(i) the entire approach to doing community assessments should be 
reviewed to ensure the best consultation with the Band occurs 
and that the needs, rights and responsibilities of the offender and 
the Band are fully addressed. 

CASE MANAGEMENT AND THE NATIVE OFFENDER 

It was agreed that the approach taken in case management must be reviewed 

in the context of Micmac culture. The meeting focused on reviewing the current 

process of moving the offender from sentence to warrant expiry and examining areas 

where procedures might change to accommodate the Micmac community and thereby 

provide a greater degree of support for the offender. The intention of this expanded 

assessment would be to ensure that dynamics unique to a First Nations community 

are captured. Ensuring that it was not skewed by cultural experience, and that the 

offender fully understood the range of options available and the methods of accessing 

these options. 

Copy of 102-3-4-22, Halifax Mayor's subject files, Tripartite Forum Sub-committee on [aboriginal] Policing, 1991-1996, provided by Halifax Municipal Archives
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(4) INVOLVEMENT IN NATIONAL PAROLE BOARD PANEL HEARINGS 

The meeting endorsed the presence and participation of a representative 

selected by the First Nation community to sit with the National Parole Board to 

provide first-hand expectations, conditions and the level of support directed by the 

community. The intention of the recommendation is not to supersede the power of 

the National Parole Board, but rather to compliment case management and to re­

enforce accountability of the offender to the both the National Parole Board and the 

First Nations community to which s/he is to be released. 

It was decided that an attempt should made to establish a committee at Indian 

Brook reservation, located just outside Shubenacadie, within 100 km. of Halifax, Nova 

Scotia. A Community Decision-Making Committee, once established, could be used 

for enhanced communications, such as, training by Correctional staff and Cross­

Cultural workshops for Correctional staff, and would be of substantial benefit to the 

Aboriginal community and the Service. After having received training regarding the 

structure and processes of the criminal justice system, this committee could: 

(1) offer enhanced community assessments for Parole 
release hearings; 

(2) provide enhanced information for front end loading and 
assessment; 

(3) develop more appropriate treatment plans for specific 
offenders from the community; 

(4) develop more specific treatment programs that address 
the special needs of the Aboriginal offender and 
community; 
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(5) provide specific conditions for specific offenders that 
address the community's concerns that the National Parole 
Board could attach to any release to the community. 

(6) act as a community resource for victims, their families, 
the general community and offender's families as to the 
structure and functions of the criminal justice system. 

PAGE 5 

When discussion between Mr. Jack Stewart, Mr. Dan Christmas and Mr. 

Bernard Knockwood were concluded and the agreements had been reached, it was 

suggested that these agreements should be brought to the attention of the Grand 

Chief. After the agreements and the directional focus of Jack Stewart, Dan Christmas 

and Bernard Knockwood were explained to the Grand Chief, he told them to go ahead 

with it, saying that, it was a good idea whose time was long overdue. The Grand 

Chief's approval meant a great deal to those in attendance and the project that has 

come forth from that meeting is to a large extent due to the commitment felt by Mr. 

Jack Stewart, Mr. Dan Christmas and Mr. Bernard Knockwood to the Grand Chief. 

After this initial meeting some time passed before an opportunity arose to 

advance this initiative. In January, 1992, there was a meeting at the Nova Scotia 

District Offices of the Correctional Service of Canada. This impromptu meeting turned 

into a meeting of interested representatives of various governmental departments that 

operate within the Criminal Justice System. 

II. AD HOC COMMITTEE OF INTEREST 

The concerns and agreements raised at the initial meeting between Mr. Jack 
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, Stewart, Mr. Dan Christmas and Mr. Bernard Knockwood, were later raised again at 

a meeting in the Nova Scotia District Offices of CSC that involved representatives of 

the National Parole Board, the Solicitor General of Nova Scotia, the Solicitor General 

of Canada, Ministry Secretariat, The Confederacy of Mainland Micmacs, the Union of 

Nova Scotia Indians, the Nova Scotia District of the CSC and the Truro Area Office 

of CSC. These people formed an Ad Hoc Committee that accepted the agreements 

worked out between Mr. Jack Stewart, Mr. Dan Christmas and Mr. Bernie Knockwood 

and agreed to support, direct and assist the process. The members of the Ad Hoc 

Committee are: 

Chairman: Dan Christmas, Union of N.S. Indians 
Donald Julien, Confederacy of Mainland Micmacs 
Bernard Knockwood, Regional Consultant, Native Alcohol and Drug 

Program, Dept. of Health and Welfare 
Fred Gibson, Chairman, National Parole Board 
Remi Gobeil, Deputy Commissioner, RHQ, Atlantic 
John Trevors, Sr. Board Member, National Parole Board 
Helene Chevalier, Regional Director, National Parole Board 
Jim Davidson, Assistant Deputy Commissioner Atlantic (CSC) 
Jim Crane, Executive Director, Correctional Services (NS) 
V.B.(Vince) Macdonald, District Director, N.S. District (CSC) 
Dan State, Regional Consultant - Atlantic Region - Solicitor General of 

Canada, Secretariat-Executive Services 
Fred Honsberger, Director, Community Corrections, Dept. of Solicitor 

General (NS) 
Ed Buller, Sr. Policy Analyst, Solicitor General of Canada, Corrections 

Branch 
David White, Administrator, Community Corrections, Dept. of Solicitor 

General (NS) 
Terry Mahoney, Area Manager, Truro Area Office (CSC) 
Stu Murray, Chief, Social Development, Springhill Institution 
Dave Moore, Community Development Officer, Nova Scotia District 

(CSC) 
Bill Nye, Project Officer/Native Programs, (CSC) 

! Jack Stewart, Coordinator of Community Resources, Nova Scotia 
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District, (CSC) 

The principle behind this Community Decision-Making Committee is to open up 

the criminal justice system, at all stages, to the Native community. In particular, 

emphasis will be placed on opening up Corrections, both federal and provincial to 

more effective communication. The National Parole Board has agreed to let the 

Community Decision-Making Committee sit in parole hearings of Native offenders from 

their community, and is also willing to convene hearings on the reserve if it will 

facilitate community discussion, consensus, and input. 

The Community Decision-Making Committee would also serve as a conduit for 

the Correctional Service to communicate its role function and purpose to the Native 

communities. This is an area where there is a real need for information to facilitate 

the communities deeper understanding of what the Correctional Service does; why it 

does it that way; and how they can influence the system. The committee can also 

provide cross-cultural training for CSC staff that is urgently needed. These same 

potential benefits can be realized by any other government department that is willing 

to use this holistic partnership approach. 

Ill. PRINCIPLES OF PARTNERSHIP 

In order to ensure the success of this type of community based project it is 

imperative that the government departments involved cooperate under the principles 

of partnership seeking direction and consensus among themselves and the community 

as the project advances. 

These principles are as follows: 

Copy of 102-3-4-22, Halifax Mayor's subject files, Tripartite Forum Sub-committee on [aboriginal] Policing, 1991-1996, provided by Halifax Municipal Archives



A MODEL FOR THE FUTURE PAGE 8 

1. Justice is a shared responsibility of Governments, communities and individuals. 

2. Shared responsibilities can be effectively met through cooperative effort. 

3. Each participant should be aware of and take into consideration the role of the 
others. 

4 . Constant communication, in clearly understood terms must take place between 
the partners. 

5. Common solutions are best achieved through consensus. 

6. The traditional compartmentalizing of treatment and programs for Aboriginal 
offenders, families, victims and communities should be replaced with a 
coordinated holisitic approach. 

7. There is treatment available for Aboriginal offenders that is of benefit both to 
the offender and to society that reduces the likelihood of recidivism and 
improves the chances of reconciliation between the offender, the victim and the 
Aboriginal community. 

IV. PRELIMINARY OBJECTIVES 

Each party involved in this process will have their own expectations of what the 

Community Decision-Making Committee will achieve. Other than the general objective 

of reducing recidivism among Aboriginal offenders, the Correctional Service of 

Canada has two more specific objectives. 

OBJECTIVE #1 

To increase communication regarding the criminal justice system, specifically 
concerning correctional issues arising between the criminal justice system and 
the Aboriginal community by: 

a) Developing and maintaining an accessible information resource centre on 
the Indian Brook reserve; 

Copy of 102-3-4-22, Halifax Mayor's subject files, Tripartite Forum Sub-committee on [aboriginal] Policing, 1991-1996, provided by Halifax Municipal Archives



A MODEL FOR THE FUTURE PAGE 9 

b) Providing opportunities and communication channels for community 
enquiries with regard to correctional issues; 

c) Assisting in the development and sponsorship of a Native cultural 
workshop for CSC staff. 

OBJECTIVE #2 

To increase community input into the correctional decision-making process by: 

a) Providing training to the community Justice Advisory Committee; 

b) Facilitating access to correctional decision-making personnel and systems 

c) Exploring avenues of increasing control by Aboriginal communities over 
correctional decisions that impact on the community; 

d) Increasing the general level of community knowledge and the 
correctional vocabulary on the reserve. 

e) Exploring avenues of increased program participation by Natives in the 
community. 

Some of these objectives will be difficult to formally evaluate, such as, 

increasing the general level of community knowledge and correctional vocabulary on 

the reserve. However, others are easier to evaluate. Accounting tasks, such as, 

keeping track of the number of workshops and training sessions given by the Service 

and performing evaluations at the end of those sessions will help to ensure that the 

training being provided is performing it's function. The same process can be used to 

evaluate the cross-cultural workshops and training sessions given to Service 

personnel. This project is not so much about performing specific tasks as it is about 

developing a new process of dealing with Aboriginal offenders and the communities 

they live in. 
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V. Implementation 

While it is difficult to establish a rigid framework of procedures that must be 

followed for success, there are some general areas that have to be addressed. During 

the implementation of this pilot project there arose some general areas of 

consideration that will likely have to be addressed regardless of the circumstances. 

These are as follows: 

a) Contacting the Involved Agencies/Departments/Communities and Obtaining 
Support for the Project. 

When planning the establishment of the Community Decision-Making 

Committee it became apparent that in order for it to be a success there would have 

to be continual consultation with the Ad Hoc Committee. In the event of a 

disagreement among the members of the Ad Hoc Committee, and/or the Community 

Decision-Making Committee, it is imperative that a consensus be reached before 

advancing further with the project. The reason for this is that, in order for the project 

to succeed it is necessary that the community and the government 

agencies/departments both support it and participate in decisions fully. This can only 

be accomplished if all parties feel that they are part of the process and therefore have 

a sense of ownership in the project. As such, the first step in the implementation plan 

was to contact all members of the Ad Hoc Committee and advise them of the 

progress that had been made. 
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(bl Meet with the Immediately Affected -.Parties 

The next step in the process was to arrange a meeting with the immediately 

effected parties: the Provincial Community Corrections; the Truro Area Office and the 

Nova Scotia District Office. The first meeting was with Mr. Dave Moore, Community 

Development Officer, Nova Scotia District CSC, Mr. Kevan Peterson, Practicum 

Student, Mr. Terry Mahoney, Area Manager, Truro Area Office and Mr. Dave White, 

Administrator, Community Corrections, Dept. of the Solicitor General (NS). The 

purpose of the meeting was to inform and obtain the co-operation of those attending 

with the establishment of a Community Decision-Making Committee at Indian Brook 

reserve. 

(cl Approaching the Community 

There are some important considerations that should guide this stage of 

implementation. First, and most importantly, it should be remembered that in order 

for a community based initiative like a Community Decision-Making Committee to 

succeed it is absolutely essential that the community support the initiative. To 

facilitate this it is advisable to develop an awareness of the community structures of 

authority that already exist before approaching the community. The community can 

then be approached. Usually this will mean contacting the Chief, the Band Council 

or the Band Manager. Be prepared to explain the positive aspects of this proposal and 

then be prepared to listen to and address the concerns and needs of the particular 

community. Each community will be different and will have different needs and 
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priorities that will have to considered. The community is a partner in this process and. 

therefore it is imperative that the principles of partnership be employed in all dealings 

with the community. 

(d} Establishing the Community Decision-Making Committee. 

The selection of the Community Decision-Making Committee must be left to the 

discretion of the community. Mainstream Euro-Canadian ideals of what constitutes 

a 'representative' committee may not reflect the values of Aboriginal communities. 

The following example is not to be construed as a procedure to be applied generally 

to all communities in all circumstances. It is meant to only be an example of how one 

community selected their committee and may be useful for those purposes only. The 

establishment of the Community Decision-Making Committee at Indian Brook Reserve 

utilized an already existing Justice Panel that had been selected for the Shubenacadie 

Band Diversion Project. 

The Shubenacadie Band Diversion Project is a cooperative arrangement between 

the province of Nova Scotia and the federal Department of Justice. Ms. Nibby is 

employed as a Diversion Officer for the project and has been involved from the 

beginning with this project. 

A draft of the Justice Panel Selection Process follows: 

1. Community orientation meeting regarding the Shubenacadie Band Diversion 
Program (SBDP) Clause 4, ss (1 )(4). 

2. Seek input and nominations from the community to recommend individual from 
the community to be recruited and recommended for Justice Panel 
consideration. 
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3. Actively recruit individuals for Justice Panel consideration. 

4. Develop a criterion of eligibility for individuals actively seeking Justice Panel 
candidacy. 

5. Develop an interview guideline for Justice Panel appointment. 

6. Interview and recommend individuals for Justice Panel appointment. 

7. Seek consensus from Chief and Council for Justice Panel appointment. 

8. Train/orient Justice Panel appointees with the SBDP and Procedures Document 
pursuant to clause 4.17 of the SBDP and other related materials. 

9. Develop short and long term training 

10. Gather input and reflection on direction of Justice Panel and diversion process. 

11. Actively recruit alternate Justice Panel candidates through network of Justice 
Panel appointees, the community and Chief and Council. 

12. Provide continuity in training/orientation/education/awareness/policy etc. 
(Nibby, 1992) 

This Justice Panel selection process is procedurally fair and thorough. Further, 

it has the support of the community that lends it the necessary stature and respect 

within the community. The documentation of the Justice Panel Selection Process was 

generously provided by Ms. Nibby for the purposes of illustrating one method of 

selecting a Community Decision-Making Committee. 

(e) Training Schedule 

After the initial meeting with Ms. Nibby it was agreed that future meetings 

should be arranged and that more concrete proposals of the expectations the 

community committee as to input into the case management and parole process 
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should be discussed and decided upon. A discussion paper was completed and 

available for the following meeting and is attached for your convenience. The 

potential points for community input are diverse and numerous, ranging from 

community assessments to program development. At the second meeting it was 

agreed that the initial phase of the project would be the education of the committee 

about corrections, both provincial and federal. Attached is a proposed training 

schedule that will act as a discussion document for the completion of this initial 

phase. 

(f) Further Actions 

The next steps to be taken will have to be reached through a process of 

consensus, as with all the other implementation procedures. The community will have 

to assess and decide what areas they feel would be appropriate for them to assume 

responsibility for. The other partners will have to assess what areas they feel are the 

most important to be addressed, for their purposes, and then a consensus will be 

reached that addresses the needs of all partners. 

VI. Summary 

To summarize, the model detailed in this paper is not a model that employs 

some form of magic formula. This model is intended to be flexible enough to allow 

for the divergent between peoples, communities, regions and governments within 

Nova Scotia and Canada. A basic outline of how a Community Decision-Making 

Committee was established at Indian Brook Reserve is provided. One of the integral 
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considerations of thi_s project was the utilization and application of the principles of 

partnership. A fundamental principle of the project is that no action is taken without 

first reaching a consensus from all the partners. Included also are, a Discussion 

Document on Potential Points for Community Input and a Preliminary Training 

Schedule. 

-
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Shubenacadie Band Di.version Program Abstract 

The Mi'Kmaq of the Indian Brook Reserve, Shubenacadie Band 

has made final agreements with the Province of Nova Scotia 
t 

and the Federal Government of Canada in the ·establishment of 

a Native Mi'Kmaq Diversion Program. The Shubenacadie Band Diversion 

Program proposal was initiated by Chief Reg Maloney, Vice 

President of the Union of Nova Scotia Indians and Chief of 

the Shubenacadie Band at Indian Brook. The proposal is 

consistent withe Recommendations 18 & 20 (b) of the Royal 

Commission Report on the Donald Marshall Jr. Prosecution. 

The Shubenacadie Band Diversion Programs purpose is to 

divert eligible registered Indians, in suitable 

circumstances, at as early a stage as possible following the 

laying of a charge and prior to conviction, from the 

existing Court and criminal justice system to the Mi'Kmaq 

community and; To permit wrongful conduct that forms the 

basis of an offense to be dealt with by the Mi'Kmaq 

community in a way consistent with Mi'Kmaq norms of conduct 

and and Mi'Kmaq concepts of criminal behavior having regard 

to general Canadian concepts of criminal behavior. 

The decision to divert will be made by the Crown Attorney 

shortly following receipt of the case from the police. The 

person diverted must accept responsibility for the act or 

omission that forms the basis of the offence that he/she is 

alleged to have committed, and be prepared, for the purpose 

of the diversion, to fully and freely disclose and discuss those 

acts or omissions before the Mi'Kmaq Justice Panel. The 

person diverted must fully and freely consent to 

participate. 
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In regards to the offence, there must, in the view of the 

responsible Crown Attorney, be sufficient evidence to 

proceed with the prosecution of the offence. In the absence 

of special factors, suitable Mi'Kmaq persons shall normally 

be diverted in respect of the following (i) property related 

offences occurring on the Shubenacadie Band Reserve that do 

not involve more than $5,000 in loss or damage; and (ii) 

Federal and Provincial Summary Conviction·offences except 

motor vehicle offences. Certain offences shall not be 

subject to diversion such as; homicide, murder, attempted 

murder, manslaughter, criminal negligence causing death etc. 

etc. In respect of matters not described, diversion shall 

take place with the concurrence of the Crown and the 

Shubenacadie Band. 

When a decision is made to divert a Mi'Kmaq person, a 

Justice Panel shall be appointed by the Chief and Council of 

the Shubenacadie Band. The Panel shall consist of three 

members and in no case shall a Panel Member be related by blood 

or marriage to the person diverted ' or to the victim, if any. 

The Justice Panel shall hold a public hearing at the 

Shubenacadie Reserve and shall by consensus and with the 

agreement of the person diverted, determine an appropriate 

disposition of the case. The Mi'Kmaq person diverted shall 

freely and voluntarily enter into a signed, written agreement 

which identifies his/her obligations to meet with the terms of 

the disposition. If the person diverted does not agree to 

sign the diversion agreement, the Justice Panel will ensure 

that the matter is referred back to the Crown Attorney. A 

program review of the terms of the Mi'Kmaq diversion program 

shall be reviewed by the Attorney General, Union of Nova 

Scotia Indians and the Shubenacadie Band. All sections of 

the program are subject to revision with the agreement of 

the Attorney General, Union of Nova Scotia Indians and the 

Shubenacadie Band. 
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PREAMBLE 

SHUBENACADIE BAND DIVERSION PROGRAM 

A. BACKGROUND 

The Shubenacadie Band diversion program proposal was 
initiated by Chief Reg Maloney, Vice President of the Union of 
Nova Scotia Indians and Chief of the Shubenacadie Band at IndiilI\ 
Brook. The proposal is consistent with Recommendations 18 & 

20(b) of the Royal Commission Report on the Donald Marshall Jr. 
Prosecution. Recommendation 18 states: 

B. 

1. 

2. 

We recommend that the Province, in close cooperation with 
the Native and Black communities, formulate proposals for 
the establishment of appropriate diversion programs for 
Natives and Blacks, and that the Province actively 
recommend such programs to the Federal Government with 
proposals for any necessary amendments to the Criminal 
Code. 

Recommendation 20(b) states: 

We recommend that a community-controlled Native Criminal 
Court be established in Nova Scotia initially as a five 
year pilot project, incorporating the following elements: 

(b) diversion and mediation services to encourage 
resolution of disputes without resort to Criminal 
Courts; 

PHASE-IN PROCESS 

This specific proposal and program design pertains to the 
Shubenacadie Band at Indian Brook only. Other Bands 
throughout the province may use this program design as a 
guide in the event that they wish to make a submission to 
the Attorney General for their own diversion program. 

In order to ensure successful implementation of the 
program and acceptance by the Native and non-Native 
communities, it is important to phase the program in on a 
gradual basis and in a consistent manner with appropriate 
attention to program detail at each stage of expansion. 
Program growth is critical both in terms of expansion to 
other Bands and expansion of the scope of the process 
itself. 

1/24/92 
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3. Prior to commencing the diversion program at Indian Brook 
and prior to expanding the program to other Reserves, the 
following matters must be addressed: 

c. 

1. 

2. 

* Identification of a diversion panel by Chief and 
Council. 

* Identification of a diversion officer to attend to 
administrative requirements as per Section 9. 

* Identification of training needs and provision of 
appropriate training. 

* Development and documentation of procedures pursuant to 
Section 4.17. 

* Meeting between Chief, Director of Community 
Corrections, Director of Public Prosecutions and 
appropriate staff regarding program for that specific 
reserve. 

* Approval by Attorney General. 

ENABLING LEGISLATION/LEGlSLATIVE REQUIREMENTS 

No federal or provincial legislation presently exists 
which specifically provides for the implementation of a 
diversion program. 

Section 141(2) of the Criminal Code provides a degree of 
support for the establishment of formal diversion programs 
as follows: 

141 (1) Everyone who asks for or obtains or agrees 
to receive or obtain any valuable 
consideration for himself or any other 
person by agreeing to compound or conceal an 
indictable offence is guilty of an 
indictable offence and liable to 
imprisonment for a term not exceeding two 
years. 

(2) No offence is committed under subsection (1) 
where valuable consideration is received or 
obtained or is to be received or obtained 
under and agreement for compensation or 
restitution or personal services that is 
(a) entered into with the consent of the 

Attorney General; or 
(b) made as part of a program, approved by 

the Attorney General, to divert persons 
charged with indictable offences from 
criminal proceedings. R.S., c.C-34, 
s. 129; R.S.C. 1985, c.27 (1st Supp.), 
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3. Section 15 of the Canadian Charter of Rights and Freedoms 
confinns constitutional equality rights and protections 
for minorities including Native persons. This diversion 
program is consistent with Section 15 of the Charter. 

4. Section 35 of the Constitution Act, 1982 as amended by the 
Constitution Amendment Proclamation, 1983 entrenches 
existing Aboriginal and Treaty Rights as follows: 

- 35(1) The existing aboriginal and treaty rights of the 
aboriginal peoples of canada are hereby recognized and 
affinned. 

The Comprehensive Land Claims policy which was adopted by 
the Government of Canada in December 1986 states that: 

"the Federal Government's policy 
approach ••• is to acknowledge the desire 
expressed by communities to exercise 
greater control and authority over the 
management of their affairs ••• the 
objectives of the Government's policy 
on community self-government are basea 
on the principles that local control 
and decision making must be 
substantially increased ••• " 
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1. 

1.1 

1.2 

2. 

2.1 

2.2 

2.3 

PROGRAM DESCRIPTION 

PROGRAM PURPOSE 

To divert eligible registered Indians, in suitable 
circumstances, at as early a stage as possible following 
the laying of a charge and prior to conviction, from the 
existing Court and criminal justice system to the Mi'lanaq 

community and; 

To permit wrongful conduct that forms the basis of an 
offence to be dealt with by the Mi'kmaq community in a way 

consistent with Mi'lanaq noJ:JDS of conduct and Mi'lanaq 
concepts of criminal behaviour, having regard to general 
Canadian concepts of criminal behaviour. 

DECISION TO DIVERT AND REFERRAL PROCESS 

The decision to divert will be made by the Crown Attorney 

shortly following receipt .of the case from the police. 

Pending a decision to divert, the Mi'kmaq person charged 
shall appear in the Criminal Court, as required. 

With the consent of the defendant and before the taking of 

a plea or the entering of an election as to the mode of 
trial, if possible, the Crown shall request the Court to 
adjourn the case for sufficient period or periods to 
permit the diversion decision to be made. 

2.4 If a decision to divert is made, the Crown shall, with the 

consent of the defendant, request the Court to adjourn 
plea, election or trial for sufficient time period or 
periods to permit the diversion hearing to be held and any 

disposition agreement to be complied with. 

2.5 Upon successful completion of the diversion agreement, the 

Crown Attorney shall withdraw the charge. 

2.6 No admission, confession or statement accepting 
responsibility for a given act or omission made by a 
person alleged to have committed an offence as a condition 

of being dealt with by this diversion program shall be 
admissible in evidence against h.illl in any civil or 
criminal proceedings. 

2.7 Nothing in this program shall be construed to prevent any 

person from laying an information, obtaining the issue or 
confirmation of any process or proceeding with the 
prosecution of any offence in accordance with law. 
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2.8 The decision to divert a particular Mi'kmaq person shall 

be made by the Crown Attorney in accordance with the 

eligibility criteria which are identified in Section 3. 

2.9 The Crown Attorney shall communicate the decision in 
writing to the Mi'kmaq person and the Chief and Council of 

the Band to which the person being diverted belongs. 

2.10 If the Crown Attorney decides not to divert, the Mi'kmaq 

person or the Chief and the Council of the person's Band 

may request a review of that decision by the Regional 
Crown Attorney. If the Regional Crown Attorney decides 

not to divert, and the Mi'kmaq person or the Chief and 

Council of the Band concerned so requests, the Regional 

Crown Attorney shall provide in writing, to the person 

requesting, the reason(s) for refusing diversion. 

2.11 If the Regional Crown Attorney decides not to divert, the 

Mi'kmaq person or the Chief and Council of that person's 

Band may request a review •of that decision by the Director 

of the Public Prosecution Service. If the Director 
decides not to divert, and the Mi'kmaq person or the Chief 

and Council of the Band concerned so requests, the 
Director shall provide in writing to the person requesting 

the reason(s) for refusing diversion. 

3. ELIGIBILITY CRITERIA 

3.1 General 

3.1.1 The decision to divert is to be made having regard to the 

needs of the Mi'kmaq person and the interests of both the 

Mi'kmaq and non-Mi'kmaq communities, other public interest 

factors and, without restricting the generality of the 

foregoing, the following factors shall be taken into 
account: 

i. the background of the Mi'kmaq person, including 
previous criminal convictions, previous 
participation in diversion programs, other 
outstanding charges, and outstanding probation 
orders or custodial dispositions; 

ii. the nature and extent of the relationship between 

the actions of the Mi'kmaq person and the non­
Mi'lanaq community, including whether the offence 
took place off the Shubenacadie Band Reserve or 
involved non-Mi'kmaq persons or property; 
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iv. 

3.2 Person 

- 3 -

the seriousness of the charge(s); and 

whether there is a victim. 

3.2.1 The person diverted must be a registered Indian who is a 

member of the Shubenacadie Band and who lives on the 
Reserve lands of the Shubenacadie Band in Nova Scotia or 

lives off the Reserve and commits an offence on the 

Shubenacadie Band Reserve. 

3.2.2 The person diverted must accept responsibility for the act 

or omission that forms the basis of the offence that 

he/she is alleged to have committed, and be prepared, for 

the purpose of the diversion, to fully and freely disclose 

and discuss those acts or omissions before the Mi'Janaq 

Justice Panel. 

3.2.3 The person diverted must,' having been informed of the 

diversion program, fully and freely consent to 
participate, having been given a reasonable opportunity to 

consult with legal counsel. 

3.2.4 In the absence of special factors, in respect of the 
matters specified herein, the following Mi'Janaq are 
suitable persons to be routinely diverted: 

i. a member of the Shubenacadie Band and, 

ii. a person who does not have a significant criminal 
record, who has not been removed from a previous 
diversion agreement for failure to comply and who 
is not a risk to the community. 

3.3 OFFENCE 

3.3.1 There must, in the view of the responsible Crown Attorney, 

be sufficient evidence to proceed with the prosecution of 

the offence, and any such prosecution must not be in any 
way barred at law. 

3.3.2 In the absence of special factors, suitable Mi'Janaq 

persons shall normally be diverted in respect of the 
following: 

i. property-related offences occurring on the 
Shubenacadie Band Reserve that do not involve more 
than$ 5,000.00 in loss or damage; and 
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ii. Federal and Provincial Smnmary Conviction offences, 
except motor vehicle offences. 

3.3.3 Notwithstanding anything provided herein, the following 

offences shall not be subject to diversion: 

i. 

ii. 

iii. 

iv. 

v. 

vi. 

vii. 

viii. 

ix. 

homicide, murder, attempted murder, manslaughter, 
criminal negligence causing death; 

armed robbery and other offences involving the use 
of firearms or weapons, the circumstances of which 

are considered major; 

assaults causing serious bodily harm; 

treason, armed insurrection; 

kidnapping; 

arson, other than mischief; 

other crimes of violence, the circumstances of 
which are major; 

alcohol/drug related driving offences. 

Family violence and sexual assault. 

3.3.4 In respect of matters not described in paragraph 3.3.3, 

diversion shall take place with the concurrence of the 

Crown and the Shubenacadie Band. 

4. DIVERSION HEARING 

4.1 When a decision is made to divert a Mi'kmaq person, a 

Justice Panel shall be appointed by the Chief and Council 

of the Shubenacadie Band. 

4.2 The diversion hearing must be held within 30 days 
following receipt of notification from the Crown Attorney 

that the person has been diverted. 

4.3 The Panel shall consist of three members of the band 
appointed by the Chief and Council. If there is a Mi'kmaq 

victim from another Band, one member of the Panel may be 

selected by the Chief and Council of the Band of the 
victim if that Band wishes to participate in the diversion 
process. 
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4.4 In no case shall a Panel member be related by blood or 

marriage to the person diverted or the victim, if any. 

The Chief shall designate which member of the Panel shall 

be Chair, and the Chair shall be responsible for convening 

and administering the Hearing. 

4.5 The Justice Panel shall hold a public hearing at the 
Shubenacadie Reserve, unless for good and sufficient 
reason, such as maintaining the confidentiality of the 

victim, a closed hearing is deemed desirable. 

4.6 At a closed hearing, such persons as the Panel directs may 

be present. 

4.7 The following are entitled to be present, provide 
information and make submissions, but not participate in 

the questioning process unless authorized by the Panel: 

i. 

ii. 

iii. 

iv. 

v. 

vi. 

the investigating police; 

the Crown Attorney 

the victim, if any, and a person on the victim's 
behalf; 

a person on behalf of the person diverted; 

a representative of the Director of Community 
Corrections, Department of Solicitor General; and 

a representative of the Union of Nova Scotia 
Indians. 

4.8 The Justice Panel may request other persons who have 
relevant infonnation to attend all or portions of the 

Hearing for the purpose of giving information. 

4.9 The hearing shall commence with an acknowledgement by the 

person diverted of his/her responsibility for the wrongful 

act or omission that fonns the basis of the offence 

alleged and an explanation of his/her act or omission. 

4.10 

4.11 

The person may be questioned by the Justice Panel, but not 

questioned by others without the permission of the Panel. 

Questions or areas of questioning may be suggested to the 

Panel by participants. 

At the conclusion of the statements of the person 
diverted, other participants may provide information and 

make suggestions and submissions. The person diverted may 

at any stage be called upon by the Justice Panel to 
provide further information or explanations. 
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The Justice Panel shall, by consensus and with the 
agreement of the person diverted, determine an appropriate 

disposition of the case. 

Without restricting the measures the Justice Panel may 

deem appropriate, the following may be considered_as 

appropriate forms of disposition: / 

i. restitution to and reconciliation with the victim 
and his/her family through a private or public 
apology, payment, work or service; 

ii. community work or service consistent with 
procedures developed pursuant to 4.17; 

iii. participation in training, education, spiritual, 
counselling or treatment programs; 

iv. temporary banishment from parts or areas of the 
community, o~ from' some or all community 
activities; 

v. restrictive conditions on conduct, such as staying 
away from the victim, reporting to a designated 
person periodically, and good behaviour; 

vi. a fee (which may be waived) or payment to the Band 
in respect of the costs of the hearing and the 
administration of the disposition agreement, if 
any, consistent with procedures developed pursuant 
to Section 4.17; 

vii. payment not to exceed $2,000.00 to the Shubenacadie 

Band pursuant to procedures made consistent with 
Section 4.17; 

viii. a~y combination of the above. 

The Mi'kmaq person who is diverted shall freely and 
voluntarily enter into a signed, written agreement which 

identifies his/her obligations to meet the terms of the 
disposition. 

If the Mi'kmaq person who is diverted does not agree to 

sign the diversion agreement, the Justice Panel will 
ensure that the matter is referred back to the Crown 
Attorney who has charge of the case forthwith. 

The Justice Panel shall ensure that the terms of the 
diversion agreement require that the obligations of the 

person diverted will be satisfied in sufficient time to 
-L _______ ,,: ___ _ 
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The Chief and the Council shall develop such procedures, 

pursuant to this document, to ensure an orderly, 
consistent application of the diversion process. 

ENSURING COMPLIANCE WITH DIVERSION AGREEMENT 

5.1 The Justice Panel shall ensure that the diversion 
agreement is closely monitored on an ongoing basis in 

order to determine whether the conditions of the agreement 

are satisfied as required. 

5.2 If the person fails to comply with the diversion 
agreement, the Justice Panel shall review the matter 

consistent with procedures which are developed pursuant to 

Section 4.17. 

5.3 

6. 

6.1 

6.2 

7. 

7.1 

The Justice Panel will notify the Crown Attorney in 
writing confirming whether the diversion agreement has 

been successfully complet~d or otherwise. 

RECORDS 

A person's compliance or noncompliance in a Mi'kmaq 
diversion program may be: 

i. 

ii. 

iii. 

brought to the attention of the Justice Panel; 

considered by the existing Criminal Courts in 
sentencing after a finding of guilt and 

considered by the Crown Attorney in deciding 
whether to divert. 

All record of a person's participation in a Mi'kmaq 

diversion program shall be destroyed ten (10) years after 

the completion of a diversion agreement, and may not in 

any circumstances be used against a person after the 

expiry of five (5) years from the completion of a 
diversion agreement. 

PROGRAM REVIEW 

The terms of the Mi'kmaq diversion program shall be 
reviewed by the Attorney General and the Union of Nova 

Scotia Indians and the Shubenacadie Band commencing twelve 

months following approval of the program by the Attorney 

General and the Union of Nova Scotia Indians and the 
Shubenacadie Band. 
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7.2 All sections of the program are subject to revision with 

the agreement of the Attorney General and the Union of 
Nova Scotia Indians and the Shubenacadie Band which has 

implemented this proposal. 

7.3 A meeting to review the Mi'kmaq diversion program may be 

held at an earlier time with the agreement of the Attorney 

General and the Union of Nova Scotia Indians or the 
Shubenacadie Band. 
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SHUBENI}.C}\D!E BAND DIVERSION PROGRAM 

PROCEDURES PURSUANT TO CLAUSE 4.17 

May 28, 1992 

These Procedures are made pursuant to Clause 4 .17 of the 

Shubenacadie Band Di version Program approved by the Tripartite 

Forum in December, 1991 and form part of that Program. 

1. THE DIVERSION PROCESS 

1.1 The biversion Officer shall meet with the person 

diverted, or persons requesting information on diversion, to 

explain the diversion program and pro9ess and to ensure that the 

person freely and voluntarily agrees to participate in the program. 

The Di version Officer may meet with the person be£ ore or after 

receipt of notification that a decision has been made by the,Crown 

Attorney to divert. The person diverted, or considering diversion, 

shall be informed at this initial meeting of the person's right to 

obtain, at the person's own . expense, independent legal advice on 

the diversion program. 

l. 2 Once a decision to divert has been made by the Crown 

Attorney and the Diversion Officer is satisfied that the person 

understands and voluntarily agrees to participate, the Diversion 

Officer shall request the chief and Council to appoint or assign 

a Justice Panel to hear the case. 

1.3 The Oiversion Officer shall arrange a date, mutually 

convenient to all concerned if feasible, and place on the Reserve 

for the Diversion Hearing and shall accordingly notify the person 

diverted, the members of the Justice Panel, the responsible Crown 

Attorney, the investigating police officer, the victim if any, antl 

the Director of Community Corrections or designate. 

1.4 At the conclusion of the Diversion Hearing the Diversion 

Officer shall prepare a written Diversion Agreement incorporating 

the terms of the disposition arrived at, including any fee or costs 

or payment to be made to the Band, and shall meet with the person 

diverted to explain the Agreement and to ensure the person 

understands that person's obligations. The person diverted shall 

sign the Agreement and shall be provided with a copy. A copy of the 

signed Diversion Agreement shall be sent forthwith to the Crown 

Attorney and to the investigating police officer. 

1.5 'I'he Agreement shall state that the person diverted 

understands his or her obligations and freely and voluntarily 

agrees to the obligations: The Agreement shall specify that the 

person diverted shall meet with the Diversion Officer when 

requested to review progress in complying with the Agreement. 

l. 6 The Diversion Officer shal 1 monitor progress in complying 

with the Agreement, and may seek information from others concerning 
Copy of 102-3-4-22, Halifax Mayor's subject files, Tripartite Forum Sub-committee on [aboriginal] Policing, 1991-1996, provided by Halifax Municipal Archives



compliance. 

2. COMMUNITY WORK AND SERVICE 

2.1 The Diversion Officer shall keep informed of projects in 

the reserve community that would be suitable to provide a work or 

service oppor-tuni ty for a person diverted and shal 1 make this 

information available to Justice Panels. 

2. 2 A person shal 1 be designated to supervise and oversee 

each community work and service project, and that person shall 

report periodically or as requested to the Diver$ion Officer on the 

progress of the person diverted. The person supervising community 

work shall not be paid for such supervision from the Di version 

Program or funds allocated for the Di~ersion Program. 

2.3 The length of time for which a person may be requested 

to provide community work or service shall not exceed 200 hours. 

If the person is unemployed, the number of hours should not exceed 

35 per week; if employed, the number of hours should not exceed 10 

per week. 
1 

3. THE HEARING 

3.l lH the Hearing, the Chair of the Justice Panel shall open 

the hearing. The Chair shall introduce himself/herself and ask if 

any members of the press or media are in attendance. If any are, 

those persons shall be asked to remove themselves from the hearing. 

A member of the press or media wishing to remain may be permitted 

by the Panel to be present as a member of the general public if 

agreeing not to publish or broadcast or report on the identity of 

the person diverted or of the victim or the circumstances of 

individual cases. After dealing with the press and media - issues, 

the Chair shal 1 introduce the other members of the Panel and 

request those persons present (other than the general public) to 

introduce themselves, indicating their reasons for attending. 

3. 2 'l'he Chair shall provide a brief introduction to the 

hearing ~rocess to include purpose, procedures and parameters as 

well as an outline of the role of the Panel in the Hearing. Any 

preliminary questions shall be answered at this point. Only one 

person may speak at once. 

3.3 '.rhe Chair shall request input from those present as 

follows: 

(a) The person diverted shall be asked to provide a detailed 

account of the circumstances giving rise to the charges; 

(b) The victim, if any, or someone on behalf of the victim, 

shall be asked to describe the incident, the impact of the incident 

on the victim and his/her expectations of the Hearing. If the 

victim or someone on behalf of the victim is not present and the 

victim has sent a written statement, this shall be read to the Copy of 102-3-4-22, Halifax Mayor's subject files, Tripartite Forum Sub-committee on [aboriginal] Policing, 1991-1996, provided by Halifax Municipal Archives



Panel and those present; 

(c) The police shall be asked to present their report. If the 

police investigator is not present, a written police ~eport may be 

read if one is available; 

(d) Any witnesses shall be asked to describe what they know 

concerning the incident; 

(e) Any other person entitled to participate shall be asked 

to provide any comments they may have; and 

(f) With the permission of the Panel, any other person who 

requests to speak may be heard. 

3.4 The Panel shall direct an~ facilitate participation and 

discussion regarding the facts that have been presented in order 

to clarify the issues involved and reach a consensus and agreement 

concerning an appropriate disposition of the case. 

3. 5 During the discussion, the Chai :r shal 1 request the person 

diverted to indicate th~ measures he/she \.lould be prepared to 

undertake and shall also consult the victim as ·to the type of 

compensation/~estitution, if any, that would be appropriate. 

3. 6 Where the Hearing is unable to produce a consensus of 

opinion, or where otherwise deeme<l necessary or appropriate, the 

Panel may aerer a resolution of the matter for a period not 

exceeding two weeks. During the deferral period the Panel members 

and/or the Diversion Officer and the person diverted may 

communicate with each at.her for the purpose of seeking a fair, just 

and mutual 1 y agreeable resolution to the case. If during that 

process a consensus is not reached as the appropriate disposition, 

the Panel shall at the end of the period make a non-negotiable 

determination as to what it considers an appropriate disposition, 

and this determination shall be communicated to the person 

diverted. The person diverted shall have one week from notification 

to accept or reject in total the Panel's proposed resolution. If 

the Pane~'s proposed resolution is not accepted by the end of the 

one week ~eriod, and in the absence of extenuating circumstances 

related to why the person has been unable to respond in the one 

week period, the Panel shall remit the matter to the Crown Attorney 

for resolution in the regular courts. 

3.7 After a resolution has been agreed upon, the Diversion 

Officer or his/her designate shall meet with the person diverted 

to review the Diversion Agreement and the person's obligations. 

3.8 The ~ustice Panel may a~arcl to the victim costs 

associated with travelling and being in attendance at the Hearing, 

and may specify the amount. The amount specified may be included 

in the Diversion Agreement, to be paid by the person diverted to 

the Band and processed in the manner specified in Part 4 of these 

Procedures. The costs awarded to the victim shall be paid to the Copy of 102-3-4-22, Halifax Mayor's subject files, Tripartite Forum Sub-committee on [aboriginal] Policing, 1991-1996, provided by Halifax Municipal Archives



victim by the Band from monies collected under clause 4.1. 

4. FEES, COSTS, PAYMENTS TO BAND 

4.1 The Chief and Council may set a scheaule of fees or costs 

that may be collected by a Diversion Officer or levied by a Justice 

Panel, and may set any guidelines deemed appropriate in respect of 

the payments to the Band. In the absence of fee and cost guidelines 

approved by the Chief and Council, a Justice Panel may not charge 

or impose the same. If the chief and Council decide to impose a 

fee(s) or empower a Panel to charge a fee(s), the fee(s) may not 

exceed $25.00. Such a fee(s) may be waived by the Panel 1.n 

individual cases. Such a fee(s) is intended to defray some of the 

administrative costs of the Program. If the Chief and Counci 1 

decide that Justice Panels should be able to obtain costs from the 

persons diverted, the maximum costs that may be proposed and agreed 

to by the person diverted is $250.00. Such costs are intended to 

recover expenses associated with that person's hearing, such as the 

travel expenses and per diems of the Justice Panel members ana the 

expenses of the victim to attend the hearing. In the absence of 

guidelines from the Chief and Council concerning payments to the 

Band, a Justice Panel may ndt require, and a person diverted may 

not be requested to make, a payment to the Band in excess of 

$1,000.00. Such a payment to the Band is intended to offset some 

of the expenses of administering and operating the Diversion 

Program. 

4.2 All fees, costs and payments made to the Band by persons 

diverted shall be deposited to a separate bank account maintained 

by the Band in the name of the Band at a Canadian chartered bank 

for the purpose of the Diversion Program, and only for this purpose 

[the "Diversion Account"]. This may be lhe same account maintained 

by the Band in respect of funding for the Program received from 

Canada and Nova Scotia. Al 1 monies deposited to the Di version 

Account and all interest earned on the Diversion Account shall be 

expended by the Band for the purposes of the diversion program, 

and only for those purposes. Such purposes a~e the payment of peL 

diems and travelling costs to Justice Panel members, costs to the 

victim when specified by the Justice Panel, the salary and travel 

expenses~(in the course of her duties, within Nova Scotia) of the 

Diversio~ Officer, the training within Nova Scotia of Justice Panel 

members and the Diversion Officer, the reasonable advertisement and 

production, publication, printing and distribution of informational 

material on the Program, hook and record keeping and audits, bank 

charges, postage, stationary and supplies and such other items &s 

are included in the approved Budget for lhe Program. In the event 

the di version program is suspenaea or wound up, any remaining 

monies shall be distributed and disposed of by the Band as is 

directed and instructed by the Tripartite Forum. Proper accounting 

records shall be kept of all monies so received and expended, 

including a record of the date, amount and purpose of all receipts 

and eY.penditures of funds into and out of the Diversion Account. 

Canada and Nova Scotia sh2.l 1 have unrestricted access to the 

records related to the oper-ation of the Diversion Account for 
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auditing purposes. The Band undertakes to reimburse to the 

Diversion Account any mo~ies expended from the Diversion Account 

for purposes other thau the Diversion Program. 

5. PAILURE TO COMPLY WITH DIVERSION AGREEMENT 

5.1 When a Diversion Officer is of the opinion that a person 

1s not complying with the terms of a Di vei:-sion Agreement, the 

Diversion officer shall attempt to meet with the person, discuss 

the situation and, if still of the opinion that the person has not 

been complying with the Agreement, provide the person with both a 

written and verbal warning and direction to comply. Such a meeting 

and warning should be the norma1 process but is not a prerequisite 

to the Diversion Officer bringing a case directly to a Justice 

Panel; a Diversion Officer may proceed-directly to a Justice Panel 

if in the Officer's opinion circums~ances warrant. 

5.2 If, after issuing one warning or making reasonable 

efforts to meet with and warn the person, the Diversion Officer 

remains of the opinion that the person is not complying and is not 

likely to comply with the Agreement, the Diversion Officer shall 

(i) inform the Justice Panel which made the original 

disposition, ~r such other Panel as the Chief directs; and 

(ii) convene, or attempt to convene, a meeting of the Panel 

with the person -diverted. 

5.3 The Justice ?anel shall review the situation with person 

diverted, but may act without the person diverted being present if 

securing attendance is not feasible. The Justice Panel may receive 

information from the Diversion Officer, lhe person or persons 

supervising work or service and others having relevant information. 

In the event that the Panel finds the person has not complied with 

the Agreement and compliance to the original or a modifiec 

Agreement is not likely, the Panel shall inform the responsible 

Crown Attorney, who may then take such action as is deemed 

appropriate. 
,,\ 

6. ADJUSTMENTS AND AMENDMENTS TO PROCEDURES 

6.l Justice Panels may, ~ithin the spirit and intent of these 

Procedures, adjust or modify the letter of the procedures in Part 

3 as they deem appropriate in order to dispense justice fairly or 

to accommodate unusual circumstances. 

6.2 The Chief and Council may, within the spirit and intent 

of these Procedures and subject to clause 6.4, amend the provisions 

contained in Parts 1, 2, 3 and 5 of these Procedures. 

6. 3 The Chief and Counci 1 may not amend or change the 

provisions containeci in Part 4 of these Procedures without the 

eY.press written approval of the Attorney General. 
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6.4 In the event the Chief an~ Council consioer il advisable 

to amenci the provisions containeci in Parl~; J., 2 ct 5 of these 

Procedures, they shall consu}t with the All.orney General and 

consider the views, 1r any, expressed by lhe Attorney General on 

the amendment being considered. The Chief and Council agree that 

if they cannot reach a consensus wi t:i tr:.~ At. lo::ney General on 

appropriate amendments they will not amenci Parts l, 2 or 5. 
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SHVBENACADIEBAND 
· DIVERSION OFFICE 
P.O.Box223 
Shubenacadie, Nova Scotia 
B0N2H0 

Tel: (90.2) 758-1551 
Fax:.(902) 758-1759 

' 

Slmbeoacadie Bmd Diversim Prograa 

Justice Panel. Se1ection Process 

1. Community orientation of the Shubenacadie Band Diversion 

Program ~(SB~P) Clause 4, sub-section(s) 1 and 4. 

2. Seek input and nominations from the community to 
recommen·d individuals from the community to be recruited 

and recommended for Justice Panel consideration. 

3. Actively recruit individuals for Justice Panel 
consideration. 

4. Develop a criterion of eligibility fQr individuals 

actively seeking Justice Panel candidacy. 

5. Develop an interview ·guideline for Justice Panel 
candidates. 

6. Interview and recommend individuals for Justice· Panel 

appointment. 

7. Seek consensus from Chief and Council for Justice Panel 

appointment. 

8. Train/orient Justice Panel appointees with the SBDP arid 

Procedures Document Pur~uant to Clause 4.17 of the SBDP 

and other related materials. 

9. Develop short and long term training/orientation packages 

appropriate for delivery to Justice Panel Members . . 

10.Gather input and refiection on direction of Justice Panel 

· and diversion process. 

11.Actively recruit alternate Justice Panel candidates 

through network of Justice Panel appointees, community and 

Chief and Council. 

12.Provide continuity ·in training/orientation/education/ 

awareness/policy etc •• 
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SHVBENACADIEBAND 
DIVERSION OFFICE 
P.O. Box .2.23 . 

'Shubenacadie, Nova Scotia 
B0N.2HO 

Tel: (902) 758-1551 
Fax: (902) 758-1759 

Shubenacadie Band 
Diversion Program 

(S.B.D.P) 
June 1 92 

Program Overview 

The Project is currently in its fourth month of operation 
and has to date successfully completed.and or established; 

* Procedures Document Pursuant to Clause 4.17 of the 
S.B.D.P. Finalized 

* Diversion Hearing Training Package (short-term) - in 
co-operation ,with the Department of Solicitor General 

* Establishment of a (12) twelve person Justice Panel with 2 
two alternate membe~s 

* Program evaluator and evaluation recognized 

* Selection and hi~ing of Part-ti~e assistant 

*Office/ files/ accounts set-up 

* Justice Panel Training/ Orientation delivered 

*.Solicitor General and Attorney General personnel 
.( Marc 'Chisolm, Fred Honsberger), orientation to 
Pol~ce For-ces and Crown's re: S.B.D.P. 

* Orientation with Attorney General/ Solicitor General 
I R.C.M.P. I Indian Brook Residence at Indian Brook 
Reserve 

* Mediation and Arbitration Training for Diversion Officer 

* Program Overview and Discussion, Indian Brook Reserve 

* Briefing with Tri - Partite Policing Sub-Committee 

Further program developments too numerous to mention, which 
are of equal importance include: documentation, budget 
preparation, networking, · presentations, resource access, 

community sensitization, service providers information, 
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SHVBENACADIE BAND 
DIVERSION OFFICE 
P.O.Box223 
Shubenacadie, Nova Scotia 
B0N2HO 

Tel: (902) 758-1551 
Fax: (902) 758-1759 

• 

Justice Pane1 and Conf1ict of'Interest Guide1ines 

Please be advised that all members are required to 
adhere to all of the guidelines, in regards to 
Diversion hearings, training/workshops and me~tings. 

As well as the "representation" on behalf of the 
Shubenacadie Band Diversion Program. Should these 
guidelines not be met, suspension or dismissal shall 
result. 

They are as fo11ovs: 

1-. No member of the Panel shall atte·nd hearings, training 
or meetings, under the influence of alcohol or drugs. 
Nor be under the influence while in the capacity/role 
of representation of the Program. 

2. No member shall accept bribes, regardless of what the 
bribe may entail, from the offender, offenders family 
and friends or victim, as well as anyone directly 
connected to any of the hearing procedures. 

3. No members - shall breach the confidentiality of any of 
the hearings and/or any information in relation to the 
Diversion Program. 

4. Any member that has criminal charges pending, will have 
to discuss the, issue with both the Diversion Officer 
and Panel, · to determine a fair course of action. 

5. No member shall without adequate prior notice, be 
absent from more than (3) hearings, training/workshops 
or meetings consecutively. 

, 6. Profanity and/or insults will not be tolerated from any 
member, against the Program~ Diversion Officer, other 
panel members, offender and family, . victim or any 
person(s) in connection to the Hearing process. 
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7. Resignations of panel members have to be in writing and 
a notice of (2) weeks given to the Diversion Officer. 

8. Any other conflicts that may ari;e, will be discussed 
between the Diversion Officer or designate and the 
individual. To ensure resolution. 

9. In regards to Subsection 4.4 of the Diversion Program 
outline; "no member of the Panel, can be related by 
blood or marriage." to the person being diverted or 
victim. 

10. All members should be willing to do their job, without 
hesitation and/or conflict. All concerns should be 
brought to the Diversion Officer or designate, as soon 
as possible. Any and all concerns should be writing or 
it shall not be considered a legitimate concern. 

In closing, note that as a member of the Panel, you are 
not above or immune to the law. Therefore strict adherence 
to the function of your role is of the utmost importance. 
Any item or concern not mentioned herein will be brought to the 
attention of the Diversion Officer and Panel for resolution. 
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PRELIMINARY TRAINING SCHEDID.E 

Cross -Cultural Training (Delivered to CSC Staff) 

1) Program developed by the committee ( or members of the committee) 
2) One day long 

Correctional Service of Canada Training (Delivered to Comunitv Committee) 

1) History of the Project: 
- linking with the lvfission, Corporate Objectives and Correctional Strategy. 

2) Objectives of the Project (the Federal Corrections Viewpoint): 

3) Overview of the Criminal Justice System: 
a) Police 
b) Courts 
c) Corrections 

-juvenile/adult probation 
- parole etc. 

4) Overview of Process from Sentence to Warrant Expiry Date (W.E.D.) 

Examine the 3 stages 
a) Pre-incarceration /sentencing 
b) Incarceration 
c) Release 

5) Community Assessment (CA): 
a) What is a CA? 
b) Who does the CA? 
c) Why are CA's done? 
d) Where are CA's done? 
e) When are Ca's completed? 

6) Case Management: 

a) Case Preparation 
b) Case Supervision 

i) Conditions of Parole 
ii) Warrants & Suspensions 
iii) Reasons for Suspensions 
iv) Revocation 
v) Effects of Revocation & Suspension 
vi) The National Paole Board 
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7) Community Resources and Programming: 

8) Special Programs and Offenders: 

a) Sex Offenders 
b) Female Offenders 
c) Mentally m Offenders 
d) Addictions 
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CROSS - CULTURAL TRAINING DRAFT 

The Justice Advisory Committee Director in consultation with 

various Native persons and organizations and Corrections 

will develop a cross - cultural sensitization package. The 

package will be modelled appropriately for delivery to 

correctional personnel and generic in principle for 

adaptation. 

1. Mi'Kmaq Historica1 Background 

-Mi'Kmaq Nation, Pre/Post European contact 

-Overview of Mi'Kmaq agencies etc. 
-Political Structure ie. Grand Council 
-Demographics/Population 
-National Native Structure 

2. NATIVE COMMUNITY NORMS OF SOCIALIZATION 

-children and elders 
-blood 
-parenting 
-social skills 
-discipline techniques 

3. CULTURAL UNDERSTANDING 

-Catholic Church 
-Residential School 
-Centralization 
-Natives understanding Natives 
-Value System 
-Language 
-Spirituality 
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4. RACISM AND PREJUDICES 

-Native vs Native 
-assimilation 
-Non-Native attitudes 
-Marshall Inquiry 
-Marshall Recommendations 

5. SOCIO-ECONOMIC PROFILE 

-education 
-language 
-housing 
-gambling 
-alcohol/drug abuse 
-family violence 
-sexual abuse 
-sexual attitudes and AIDS 
-marriage, common-law and single parenting 
-suicide 
-self-esteem, worth and respect 
-teenage pregnancy 
-extended family 
-crime, birth and death rate 

6. BAND INFRA-STRUCTURE 

-Chief and Council 
-Band By-laws 
-Indian Act 
-Constitution 
-Jurisdiction 
-Federal responsibility 
-Welfare 
-Band Membership 
-Band support and resources 
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. ' rnscuss!ON PAPER 

POTENTIAL POINTS FOR COMMUNITY INPUT/DIRECTION 

J1r~RQ nf ;- . - "~lbllitv , .. 
. ' 

.6Il11Ll: DIYEB51Qri' AL TF.S?ilaDYE 
SENTENCE (Native) MUSllBl::S I (Youna Offenders) 

.,__ _______ il years less a day 

2 years plus (f>rovlncial Responslblllty 
I ration) {F d IR lblr e ern jspons 1tyJ ncerct:1 

l!BE:.SF:NTENCf: 
r.Bf,..JlISPOSITIOti 

ffiS11TU'nOtiAli ASSRSSM~:I a&Wa:r 
Post Scuteacc 

CcimmunllJ' As8essment 
(Input 1ought from relatives, 

\ I employCt'S, community · 
Crown Prosecutor, l"olke) 

(Contlnulna: Unison, 
'flsits etc.) ll~E OetlOCi rnonATIOIS 

fBOGBAM 

PR&BEI.EASE 
DF..clSIOl'HdAKl!S'G 

(Community Input ~arolns 
expectation, ot ofrendcr, 

\ V condlllam 11(11\chcd etc.) 

COMMUNlU'. 
61:.BYlCf. 

(Input for- needs nsscssmcnt 
rqsirdlni 1m111111mml11g, trnlnlng, : 

eduCJ1tlon, dctc11Uon etc.) 

CUSIQlll'. 
./ 2 ~eae1 lw II du:i: 
'-.. 

DJl:i BJ;;~Sf.: L!ECISIQ~ 
Community Asscslment 

(links with Post Sentence CA) 
Input to fhe Notlonnl Parole noud 

(Temporary Absence, Day I~lfQRARl:'. 
Parole, Full Purote, ABSENCE 

Mandatory Super-vision (Special Condltlons and 
Supenl!lon) 

lQSI BELEa.SE {Parole is n Federnl Responslbllty) 
U:0Ulll1111, Tralnlna de. 

(l'at'llle 6upcn1slon) 

------ -------------------------------------------
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AREAS EOB POTENTIAL INPUT. BY 
THE COMMUNITY DECISION-MAKING COMMITTEE 

Areas of Fecferal Responsibility 

After receiving a sentence of more than 2 years an offender falls within the scope 

of federal responsibility. Following ls list of the potential areas where a community 

decision-making committee could provide assistance and direction within the federal 

correctional process. 

1. 

• 
* 

• 

2. 

* 

• 

3. 

... 

• 

4. 

* 

* 

Post Sentence Cpmmunity Assessment: 

Provide· tnput for community assesmient • 

Assist in needs ass~ment and identlflcatlon of criminogenlc factors. 

Liaise with relativ-es of offenders for information exchange purposes • 

Pre-Release Decision-Makimc: 

Providing community expectations and special conditions attached to release. 

Providing input for programming, trainine-, educational proi:rams for the offender. 

Providing input for decisions on detention.. _ 11 -
:) ,-:1--rl.Y-:)~~ 

~ ·: ~ 

The Release Decision: 

Provide input for Community Assessment 
(builds on Post-Sentence Community Assessment). 

Input to the National Parole Board on the decision to release to the 

community. This includes declslons on Temporary Leave Absences, Day Parole, 

Full Parole and Mandatory Supervision (Detention). 

Post Release Decision: 

Providing community liaison services between offender and available 

community support. Provide Input as to what tralnlng and pro2rammlng services 

are required. 

Conducting Parole Supen'ision. 
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Areas of Provincial Responsibility 

1. 

* 

* 

... 

2. 

* 

* 

* 

3. 

* 

4. 

* 
• 

* 

Alternative Measures: 

Serve as volunteer c<H:hairperson of Alternative Measures Hearlng4 

Assist in developln2 Alternative Measures placements where CSO is appropriate. 

Assist In identifyi.D& other Alternative Measures as may be appropriate to the 
Shubenacadie Band Reserve 

Community Service Work Order Proeram: 

Develop network of placements on Resei:-ves. 

Assist Probation Officer by Providlni inf ormatlon regarding sultablllty of potential 
probationers for Community Service Worker Orders 

Assist ln the supervision of Community Service Work. 

Inf onn Probation Oftlcer/Court of success or failure of offender in complying with 
conditions of Community Service Order. 

Fine Option Proerams: 

Sign contract with Province to serve as a Work Resource Centre, thereby obtaining 
$40.00 per fine option placement on Indian Brook Reserve consistent with terms in 
Fine Option Contract (identify work placements, assign offender to wor~ placement, 
supervise offender, respond to Probation Officer regarding successful/unsuccessful 
completion). 

Service to Incarcerated Offenders: 

Liaise with relatives of offenders for inf ormatlon excban~e purposes. 

Visit offender at correctional institution r ollowlng initial incarceration and provide 
support services to individual offender thereafter as required. 

Serve as resource to institution Classification Committee re2ardin2 programming for 
individual offender. 
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5. 

• 
* 

6. 

* 

* 

* 

• 
• 

Native Pro2ram Services: 

Serve advisory role capacity to Superintendent regarding overall development or 

programs for native off enders. 

Assist in program delivery for native offenders • 

Assist in sensitizing staffs to the needs of native offenders. 

Temporary Absence Promm: 

Assist Classification Committee in identifying appropriate release program for 

specific native offenders. 

Provide information for the community investigation portion of the Temporary 

Absence Investigation. 

Identify potential Community Inmate Volunteer Work Projects on Reserve and the 

supervision of inmates at such work ,projects. 

Supervise inmates on Temporary Absence . 

Work with Institution/community Liaison Officer (Probation Officer) . 

Although the above list is incomplete, it should provide sufficient scope for further 

discussion and the development of a networking process. 
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