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[23] Mr. Pineo, acting on information received, has determined that the following
plaintiffs have died:

(i) Bernadine Carvery

(i) Doramae Clayton

(iii} Wayne S. Dixon

(iv) Ernest Flint

(v)  Albert Kenneth Sparks

[24] As indicated above, motions have been presented to name personal
representatives for their estates.

Analysis

[25] Going into the current motion hearing, there are 50 named plaintiffs. The
name of Rosella Williams is in the style of cause, however she is no longer a party.
(Disraissed pursuant to Rule 4.22 on January 4, 2012). Her name has remained as
the first named plaintiff in the style of cause solely for the purpose of ensuring
consistency for case administration and citation purposes.

[26] Of the 50 plaintiffs, [ am satisfied that Mr. Pineo has authority to act for the
36 living named plaintiffs.

[27] As for the 14 persons now understood to be deceased (9 stayed and 5 who are
now deceased but whose claims have not been stayed), I was provided with a draft
order listing the proposed personal representatives and their relationship to the
deceased persons. Five of the proposed representatives are also plaintiffs in their
own right. Three of the deceased, being Dr. Ruth Johnson, Gerald Johnson and
Wennison Byers, are being “represented” by an Bxecutor or Power of Attorney.

[28] The authority to appoint a representative is set out in Rule 36.12 which
provides:

1) A judge may appoint a person to be a party representing the estate of a
deceased person whose estate has no executor, administrator, or other personal
representative.
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(ii1) Rule 35.08(5) precludes the court from joining new parties because
their claims are statute barred, baving come forward after the expiration of
the relevant limitation period,

Plaintiffs’ Reply

[47] Counsel for the plaintiffs submits that the defendant’s objections to the
creation of sub-class B are premature. He says that these persons, and others in the
same sub-class, who gave their releases and consented to dismissal of their claims
did so not knowing that they had a potential claim in expropriation. They claim that
the defendant is guilty of fraud for not disclosing to them, until after they agreed to
rcleasc their claims and dismiss their actions against the defendant, that the
Municipality had expropriated the Africville lands

[48] Mr. Pineo submits that the first two arguments, that their claims are barred as
being res judicata and by their releases, are defences to be adjudicated “in the
liability phase” of the action once these individuals are named ag plaintiffs. As to
the limitation defence, counse} submits that there are triable issues and that it would
be inappropriate for a court to consider the merits of the defence at the motion to
amend pleadings stage.

Analysis
[49] Ifthe plaintiffs’ motions succeed the result will be:
1. To join persons as plaintiffs who have discontinued or withdrawn from

this action, and have not signed releases or had their claims dismissed;

2. To join persons as plaintiffs who have had their claims dismissed upon
the Prothonotary’s motion brought under Rule 4.22;

3. To join persons (or estates of deceased former plaintiffs) as plaintiffs
who have had their claims dismissed by consent order;
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During the relocation the City of Halifax did not expropriate the lands in question,
but rather paid the Africville landowners compensation for their property.

[78] Atparagraph 19, the claim alleges that the defendant abused its discretion by
electing to negotiate the purchase of each person’s land, rather than using the
expropriation provisions in the City Charter.

[79] The language of these paragraphs is accurate but careful. The sequence,
according to the evidence presently available to the court, shows that the defendant
negotiated with the landowners for the purchase of the lands. Only after the
purchases were concluded did it expropriate the lands, from itself as the landowner.
The reasons for this, as pleaded, related to the concern that there might be
outstanding and unidentified claimants to title of the lands.

[80] I cannot say that Mr. Walter did or did not know of the expropriation. I cannot
say whether he did or did not provide legal advice and take instructions as to whether
the validity of the expropriation, as a cause of action, should be considered. What I
can say, from a look at the pleadings, is that the issue of whether the lands were
subject to expropriation was considered and spoken to in the 1996 claim, and that
the proposed Sub-class B claimants consented to dismissal of their claims with that
knowledge.

[81]1 I conclude that the proposed cause of actions “should” have been pleaded in
the 1996 claim. :

Effect of the Releases and Consents to Dismissal

[82] Two persons are proposed as Representative Plaintiffs who would be
members of Sub-class B, being: Lyle Grant and Ada Adams. 1 will use the
circumstances of their cases for the purposes of this analysis.

[83] Lyle Grant and Ada Adams were original plaintiffs in 1996. The claim of Ms.
Adams was dismissed on July 7, 2010, and that of Mr. Grant was dismissed on
October 8, 2010. Both of these orders for dismissal were issued on consent of the
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