
 

 

 

 
 
P.O. Box 1749 
Halifax, Nova Scotia 
B3J 3A5 Canada    

 

          Item No. 10.2.1 
Halifax and West Community Council 

June 11, 2019 
 
 
TO:   Chair and Members of Halifax and West Community Council 
 

-Original Signed-    
SUBMITTED BY: ______________________________________________________ 

Steve Higgins, Manager, Current Planning 
 
DATE:   April 25, 2019 
 
SUBJECT: Case 21866: Appeal of Variance Approval – 1101 South Park Street, Halifax 

 
 
ORIGIN 
 
Appeal of the Development Officer’s decision to approve a variance. 
 
 
LEGISLATIVE AUTHORITY 
 
Halifax Regional Municipality (HRM) Charter; Part VIII, Planning and Development 
 

• s. 250, a development officer may grant variances in specified land use by-law or 
development agreement requirements but under 250(3) a variance may not be granted if: 
(a) the variance violates the intent of the development agreement or land use by-law; 
(b) the difficulty experienced is general to properties in the area; 
(c) the difficulty experienced results from an intentional disregard for the requirements of 
the development agreement or land use by-law. 

• s. 251, regarding variance requirements for notice, appeals and associated timeframes 
• s. 252, regarding requirements for appeal decisions and provisions for variance notice cost 

recovery. 
 
 
RECOMMENDATION 
 
In accordance with Administrative Order One, the following motion shall be placed on the floor: 
 
That the appeal be allowed.  
 
Community Council approval of the appeal will result in refusal of the variance. 
 
Community Council denial of the appeal will result in approval of the variance.  
 
Staff recommend that Halifax and West Community Council deny the appeal. 
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BACKGROUND 
 
A variance has been requested to allow construction of an accessory building (shed) in the rear yard of 
1101 South Park Street (Map 2). The variance is proposed to relax the maximum permitted lot coverage. 
 
The Halifax Peninsula Land Use By-law’s limits lot coverage to a maximum of 40% of the lot’s total area.  
This calculation is based on all roofed structures on the property.  Typical uncovered residential structures 
such as decks or pergolas are not included in lot coverage calculations. 
 
A variance was approved on the subject property in 2014 to allow an addition to the rear of the existing 
dwelling resulting in an approved lot coverage of 43%.   The total proposed lot coverage based on the 
proposed new shed plus a portion of an existing shed owned by an abutting neighbour that encroaches on 
the subject property is 46%.   
 
Civil Property Agreement: 
Council should note the property in question is subject to a civil agreement with respect to a four-foot strip 
of land at the southern boundary of 1101 South Park Street.  This agreement limits the use of this area and 
includes provisions for the retention and replacement of an existing fence within the boundaries of the 
subject lot.   
 
HRM is not a party to this agreement and the municipality has no authority to apply the terms and conditions 
in the agreement.  The proposed variance has been assessed by the Development Officer in accordance 
with the HRM Charter and the Peninsula Land Use Bylaw.  Notwithstanding this assessment process, staff 
note the proposed shed appears to comply with the conditions of that civil agreement.  This information is 
provided for Council’s clarification noting the appellant has submitted a copy of this agreement as an 
attachment to the appeal documents. 
 
Site Details: 
 
Zoning 
The property is located in the R-2A (General Residential Conversion) Zone of the Halifax Peninsula Land 
Use By-Law (LUB) and is within the South End Secondary Plan Area. The relevant requirements of the 
LUB and the related variance request is as identified below: 
 

 Zone Requirement Variance Requested 

Maximum Lot Coverage 40% (existing permitted lot 
coverage – 43%)  

46% 

 

  

 
For the reasons detailed in the Discussion section of this report, the Development Officer has approved the 
requested variance (Attachment B). One property owner within the notification area has appealed the 
approval (Attachment C) and matter is now before Halifax and West Community Council for decision. 
 
Process for Hearing an Appeal 
Administrative Order Number One, the Procedures of the Council Administrative Order requires that 
Council, in hearing any appeal, must place a motion to “allow the appeal” on the floor, even if the motion is 
in opposition to the staff recommendation. The recommendation section of this report contains the required 
wording of the appeal motion as well as a staff recommendation.  
 
For the reasons outlined in this report, staff recommend that Community Council deny the appeal and 
uphold the decision of the Development Officer to approve the variance. 
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DISCUSSION 
 
Development Officer’s Assessment of Variance Request: 
 
In hearing a variance appeal, Council may make any decision that the Development Officer could have 
made, meaning their decision is limited to the criteria provided in the Halifax Regional Municipality Charter.  
 
The Charter sets out the following criteria by which the Development Officer may not grant variances to 
requirements of the Land Use By-law: 
 
“250(3) A variance may not be granted if:    

(a)  the variance violates the intent of the development agreement or land use  
  by-law; 

(b)  the difficulty experienced is general to properties in the area; 
(c)  the difficulty experienced results from an intentional disregard for the requirements 

of the development agreement or land use by-law.” 
 

To be approved, any proposed variance must not conflict with any of the criteria. The Development Officer’s 
assessment of the proposal relative to each criterion is as follows: 
 
1. Does the proposed variance violate the intent of the land use by-law? 

The bylaw’s general intent with respect to lot coverage is to limit construction in low-density residential 
areas based on a sliding scale relative to property size.  In the case of this application, the maximum ratio 
permitted is 40%.  Notwithstanding this general intent, application of this formula on small lots can limit the 
capacity to locate structures such as accessory buildings which are expressly permitted in the zone and 
would otherwise be considered routine in low-density residential neighbourhoods.   
 
At 2,955 square feet, the subject property is relatively small in comparison to the lot fabric within the 
variance notification area and it is also considerably smaller than the bylaw minimum of 4000 square feet. 
It should also be noted that the buildable area on the property is further reduced by an additional 290 square 
feet due to easement limitations.  As a result, the area of the property available to the owner for structures 
allowed in the bylaw is limited. 
 
The proposed shed is 13 feet 8 inches long by 4 feet 2 inches wide, for a total of 56.83 square feet with a 
height of 11 feet 3 inches.  The design of the structure attempts to provide usable storage while 
accommodating the limited space available.  The structure complies with all municipal requirements except 
for lot coverage.  
 
The requested increase in the lot coverage is an incremental additional 3% which results in a total increase 
in site coverage beyond the bylaw requirement of 6%.  This percentage equates to a total of 177 square 
feet of building area.  Of that 177 square feet, approximately 30 square feet encroaches on the subject 
property in the form of a portion of an accessory structure owned and occupied by an adjacent property 
owner. The net lot coverage attributable to only structures owned and occupied by the applicant is 
approximately 4.9% or 147 square feet. 
 
Given the modest scope of the proposed increase, the size of the lot and acknowledging the proposed 
structure is typical in low density areas, it is the Development Officer’s opinion that this variance does not 
violate the intent of the Land Use By-Law. 
 
2. Is the difficulty experienced general to properties in the area? 

In evaluating variance requests, staff must determine if general application of the by-law creates a specific 
difficulty or hardship that is not broadly present in the area. If these circumstances exist, then consideration 
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can be given to the requested variance. If the difficulty is general to properties in the area, then the variance 
should be refused. 
 
There are 56 properties within the notification area, averaging approximately 7000 square feet in area. At 
2955 square feet in area, the subject properties is one of the smallest properties (Map 1). This represents 
a constraint that is not broadly present in the area.  In addition, the property is subject to additional 
limitations on buildable area related to easement restrictions that are entirely unique to this lot. 
 
It is the Development Officer’s opinion that the difficulty experienced in this case is not general to the area. 
 
3. Is the difficulty experience the result of an intentional disregard for the requirements of the 

land use by-law? 

In reviewing a proposal for intentional disregard for the requirements of the Land Use By-law, there must 
be evidence that the applicant had knowledge of the requirements of the By-law relative to their proposal 
and then took deliberate action which was contrary to those requirements.  
 
That is not the case in this request. The applicant has applied for a development permit in good faith and 
requested the variance prior to commencing any work on the property. Intentional disregard of the LUB 
requirements was not a concern in this variance request. 
 
Appellant’s Submission: 
 
While the criteria of the HRM Charter limits Council to making any decision that the Development Officer 
could have made, the appellant has raised certain points in their letter of appeal (Attachment C) for Council’s 
consideration. These points are summarized and staff’s comments on each are provided in the following 
table: 
 
 

Appellant’s Appeal Comments Staff Response 

The fence between the two properties 
does not appear to allow enough room to 
building the proposed shed. 

The accessory building is proposed to abut the location 
of the existing fence and is compliant with the siting 
requirements set out in the Zoning regulations. 
Calculation of site coverage is unrelated to the location of 
the shed or the fence.  The site plan provided by the 
applicant indicates the shed can be accommodated 
between the fence and the pergola.  Protection, retention 
and replacement of the fence are all provided for in the 
civil property agreement in place on the property.   

The neighbours have an agreement that 
states the fence shall be maintained in its 
current location as indicated on the Robb 
plan.   

The referenced agreement is described in the 
background section of this report and included in the 
appeal letter (Attachment C). HRM has no legal authority 
relative to the agreement, nor any ability to enforce its 
terms and conditions.  

The map submitted for the application is 
inaccurate and the existing fence is 
located right up against the proposed 
shed. 

There is no minimum separation distance required 
between accessory buildings and fences.  The existing 
fence is located within the boundaries of the subject 
property and the proposed shed is compliant with the 
siting requirements set out in the Zoning regulations.    

Please provide the dimensions of the 
propose shed, as well as how far back it 
must be built from the existing fence? 

At the time of the receipt of the appeal letter, the 
Development Officer responded to this question of 
clarification from the appellant, ‘The dimensions of the 
shed are 13’8” long by 4’2” wide. An accessory building 
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does not require any rear or side yard setbacks. There is 
no setback required from the fence. 

How can I be given assurance that the 
fence will be undisturbed? 

HRM cannot provide any assurances that the fence will 
remain undisturbed.  Protection, retention and 
replacement of the fence are all provided for in the civil 
property agreement in place on the property.    

Why was notice not required for the 
pergola structure? 

Notice is required for the variance procedure but is not 
required for construction the meets bylaw requirements.  
No variance was required for the pergola construction 
therefore, no notice was provided.   

 
Conclusion: 
 
Staff have reviewed all the relevant information in this variance proposal. As a result of that review, the 
variance request was approved as it was determined that the proposal does not conflict with the statutory 
criteria provided by the Charter. The matter is now before Council to hear the appeal and render a decision. 
 
 
FINANCIAL IMPLICATIONS 
 
The HRM costs associated with this variance proposal can be accommodated within the approved 2019-
2020 operating budget. 
 
 
RISK CONSIDERATION 
 
There are no significant risks associated with the recommendation contained within this report.  
 
 
COMMUNITY ENGAGEMENT 
 
Community Engagement, as described by the Community Engagement Strategy, is not applicable to this 
process. The procedure for public notification is mandated by the HRM Charter. Where a variance approval 
is appealed, a hearing is held by Council to provide the opportunity for the applicant, appellants and anyone 
who can demonstrate that they are specifically affected by the matter, to speak. 
 
 
ENVIRONMENTAL IMPLICATIONS 
 
There are no environmental implications. 
 
 
ALTERNATIVES 
 
As noted throughout this report, Administrative Order One requires that Community Council consideration 
of this item must be in context of a motion to allow the appeal. Council’s options are limited to denial or 
approval of that motion. 
 

1. Denial of the appeal motion would result in the approval of the variance. This would uphold the 

Development Officer’s decision, and this is staff’s recommended alternative;  

2. Approval of the appeal motion would result in the refusal of the variance. This would overturn the 

decision of the Development Officer. 
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ATTACHMENTS 

 
Map 1:  Notification Area 
Map 2: Site Plan 
 
Attachment A:  Building Elevations 
Attachment B:  Variance Approval Notice  
Attachment C: Letter of Appeal from Abutter 
 
______________________________________________________________________________ 
 
A copy of this report can be obtained online at halifax.ca or by contacting the Office of the Municipal Clerk at 
902.490.4210. 

 
Report Prepared by: Laura Walsh, Planner, 902-490-4462,  
   Janice MacEwen, Principal Planner/Development Officer, 902-490-3993 
 
   -Original Signed-    
   _______________________________________________ 
Report Approved by:      Erin MacIntyre, Manager, Land Development & Subdivision, 902-490-1210 
 
______________________________________________________________________________________ 

http://www.halifax.ca/
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  Attachment A- Building Elevations 
 

 

South Elevation 

North Elevation 

East Elevation 

West Elevation 



Dear Sir or Madam:

RE: Variance Application #21866, 1101 South Park Street, Halifax, PID #00065951
As you have been identified as a property owner within 100 metres of the above noted address youare being notified of the following variance as per requirements of the Halifax Regional MunicipalCharter, Section 251.

This wIll advise you that as the Development Officer for the Halifax Regional Municipality I have approveda request for a variance from the requirements of the Halifax Peninsula Land Use Bylaw as follows:
Location: 1101 South Park Street, Halifax, PlO #00065961
Project Proposal: Construct an accessory building causing an increase in lot coverage

LUG Regulation Requirements Proposal
Lot Coverage 40% Lot Coverage 46% Lot Coverage

Pursuant to Section 251 of the Halifax Regional Municipal Charter, assessed property owners within 100metres of the above noted address are notified of this variance. If you wish to appeal, please do so inwriting, on or before December 2, 2018 and address your appeal to:
Municipal Clerk
Halifax Regional Municipality
P.O. Box 1749, Halifax, N.S. B3J 3A5
clerks@halifax.ca

Please note, this does not preclude further construction on this property provided the proposed constructiondoes not require a variance. If you have any questions or require clarificatioR of any of the above, pleasecall Laura Walsh, Planner 1 at (902) 490-4462.

Yours truly,

_c , Principal Planner/ Development OfficerHalifax Regional Municipality

cc. Kevin Ajoon. Municipal Clerk
councillor Wayc Mason

Hhi1Ff.,) I Halifax Regional Municipality
PD Box 1739, Halifax. Nova Scotia
Car.ada all 3A5

November 15, 2018 COP’Y’

halifaxca

Attachment B- Variance Approval Notice

ORIGINAL SIGNED BY



Attachment C- Letter of Appeal of Abutter



Original Signed
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