
P.O. Box 1749 
Halifax, Nova Scotia 
B3J 3A5 Canada    

Item No.14.1.4 
Halifax Regional Council 

March 27, 2018 

TO: Mayor Savage and Members of Halifax Regional Council 

SUBMITTED BY:
Jacques Dubé, Chief Administrative Officer 

DATE: February 16, 2018 

SUBJECT: Case 21284: Discharge of Covenant - 90 Sunnybrae Avenue, Halifax 

ORIGIN 

Application by Michael and Rose Rogers to discharge a restrictive covenant from the title records for 90 
Sunnybrae Avenue, Halifax. 

LEGISLATIVE AUTHORITY 

Halifax Regional Municipality Charter (HRM Charter), subsection 11(1) 
``The powers of the Municipality are exercised by the Council.`` 

HRM Charter, subsection 61(3), ``The property vested in the Municipality, absolutely or in trust, is under 
the exclusive management and control of the Council, unless an Act of the Legislature provides otherwise.`` 

RECOMMENDATION 

It is recommended that Halifax Regional Council: 

1. Approve the discharge of a restrictive covenant in favour of the Municipality from the title of the
property at 90 Sunnybrae Avenue, Halifax, as shown in Attachment A; and

2. Authorize the Mayor and Clerk to execute the relevant discharge documents on behalf of the
Municipality.
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BACKGROUND 
 
Michael and Rose Rogers are the current owners of 90 Sunnybrae Avenue, Halifax.  Title records for that 
property include a restrictive covenant between the previous owners and the former City of Halifax.  Mr. 
and Mrs. Rogers have applied to discharge the covenant which would allow the longstanding use of the 
two-family dwelling on the property to continue.   
 

Subject Site 90 Sunnybrae Avenue, Halifax (PID 00237867) 
Regional Plan Designation Urban Settlement (US) 
Community Plan Area Halifax (Mainland) 
Community Plan 
Designation (Map 1) 

Residential Environments, Halifax Municipal Planning Strategy (Map 
1) 

Zoning (Map 2) R-2 (Two-Family Dwelling) Zone, Halifax Mainland Land Use By-law 
(LUB) (Map 2) 

Size of Site 634 square metres (6,820 square feet) 
Street Frontage Approximately 19 metres (62 feet) on Sunnybrae Ave. 
Current Land Use(s) A two-family dwelling  
Surrounding Use(s) The surrounding area is comprised mainly of low-density residential 

buildings (single family, duplex, semi-detached, small-scale 
apartment buildings) as well as some institutional uses 

 
Proposal Details  
On July 11, 1974, at the request of the previous property owners, Halifax City Council rezoned the property 
from R-1 to R-2 to allow the addition of a basement apartment to a single unit dwelling.  As a condition of 
that rezoning, a covenant containing additional restrictions was registered on the subject property 
(Attachment A).   The covenant contained the following stipulations: 
 

 the second unit must be a basement apartment and not any other type of R-2 use;  
 the basement apartment can only be occupied by the original owners or their immediate family; 

and, 
 if the use of the basement apartment is discontinued or if the property is no longer held by the 

original owners, then the property would be rezoned back to R-1 and the basement apartment 
would not be a non-conforming use.    

 
As of June 2017, the property is no longer held by the owners named in the covenant.  The current owner 
proposes to retain the longstanding basement apartment but compliance with the covenant is not possible.  
Accordingly, they have requested the covenant be removed from the title.  This requires a resolution of 
Council and the execution of the appropriate discharge documents. If Council agrees to discharge the 
covenant, the applicant will be responsible for the filing of legal documentation with the Land Registration 
Office.  
 
Original Rezoning and Covenant  
Restrictive covenants are sometimes used between private property owners to restrict the use an owner 
may make of his or her land. They are not normally used by the Municipality as Council has been granted 
powers under the HRM Charter to regulate the use of land through land use by-laws. In this case, the 
document appears to have been approved in 1974 with the intent of establishing restrictions beyond typical 
zoning requirements including limitations based on the identity of the owners and their familial relationship 
with the occupants.  Land use regulations based on this type of criteria were not common when this 
covenant was approved and it is not clear whether those conditions were enforceable at that time.    
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COMMUNITY ENGAGEMENT 
 
The community engagement process is consistent with the intent of the HRM Community Engagement 
Strategy. A public information meeting or a public hearing is not required, nor is it the practice to hold such 
meetings for the discharge of a covenant. The decision to discharge a covenant is made by resolution of 
Community Council. 
 
 
DISCUSSION 
 
MPS Compliance 
Staff reviewed the proposal relative to all relevant policies and advise that discharge of the covenant 
consistent with the intent of the MPS.  
 
Covenant Enforceability 
Planning legislation has changed significantly in the 43 years since the covenant was approved.  It is now 
generally accepted that municipal land use regulation can not be enacted or enforced based on ownership 
or familial relationships.  Legal precedent supporting this conclusion exists across Canada and retention of 
the covenant increases the risk of a legal challenge on that basis.   
 
Land Use / Zoning 
The subject property has been used for approximately 43 years as a two-unit dwelling without any apparent 
negative impact on the surrounding neighbourhood.  While the predominant zoning in the area is R-1, there 
are multiple R-2 and R-2P zoned properties in the immediate area (Attachment B). 
 
Discharge of the existing covenant would bring R-2 zoning regulations to bear on the property in the same 
manner as any other R-2 zoned land.  Application of R-2 regulations in the absence of the covenant reflects 
the current use and does not materially change the development capacity on the property.  Therefore, the 
risk of material impacts resulting from the discharge is minimal and the mandatory rezoning to R1 as 
outlined in the covenant is not required to maintain integrity of the neighbourhood.   
 
Conclusion 
Staff recommend that Council approve the proposed covenant discharge based on the following: 
 

 the proposal is consistent with the intent of the MPS; 
 R2 zoning is appropriate for the site; 
 land use restrictions based on ownership and familial relationship are unsuitable in a modern 

planning context; and 
 the building has been used as two units for approximately 43 years without any apparent negative 

impact on the surrounding neighbourhood. 
 
Therefore, staff recommend that the Halifax Regional Council discharge the existing covenant via 
resolution.  
  
 
FINANCIAL IMPLICATIONS 
 
There are no budget implications. The applicant will be responsible for all costs, expenses, liabilities and 
obligations incurred in order to formally discharge the covenant.  
 
 
RISK CONSIDERATION 
 
There are no significant risks associated with the recommendations contained within this report.  This 
application may be considered under the terms of the existing covenant and the HRM Charter. Community 
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Council has the discretion to make decisions that are consistent with their legislative authority.  Information 
concerning risks and other implications of discharging the existing covenant are contained within the 
Discussion section of this report. 
 
 
ENVIRONMENTAL IMPLICATIONS 
 
No environmental implications are identified.  
 
 
ALTERNATIVES 
 
Halifax Regional Council may choose not to discharge the existing covenant and direct staff to initiate the 
process to rezone the subject property to the R-1 Zone. If Council were to select this option, it is likely that 
land use compliance issues would result given that the property is not occupied by members of the 
immediate family of those inhabiting the property in 1974.  A decision of Council to refuse to discharge a 
covenant is not appealable to the N.S. Utility & Review Board.  
 
This alternative is not recommended noting there are material questions as to the enforceability of the 
covenant. 
 
 
ATTACHMENTS 
 
Map 1:  Generalized Future Land Use 
Map 2:  Zoning and Location 
 
Attachment A: Existing Covenant 
Attachment B: R-2 (Two Family Dwelling) Zone Requirements – Halifax Mainland LUB 
 
___________________________________________________________________________ 
 
A copy of this report can be obtained online at halifax.ca or by contacting the Office of the Municipal Clerk at 
902.490.4210. 
 
Report Prepared by: Paul Sampson, Planner ll, 902.490.6259     
 
 
                                                                            
Report Approved by:        

Steven Higgins, Acting Manager, Current Planning, 902.490.4382  
 
 
 

                                                                                                         
Report Approved by: Kelly Denty, Acting Director, Planning and Development, 902.490.4800 

  
___________________________________________________________________________ 
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Attachment A: Existing Covenant











Attachment B 
R-2 (Two Family Dwelling) Zone Requirements – Halifax Mainland Land Use By-law 

 

R-2 ZONE 
TWO-FAMILY DWELLING ZONE 

 
24(1)  The following uses shall be permitted in any R-2 Zone:  
 

(a) all R-1 Zone uses;  
(b) a semi-detached dwelling;  
(c) a duplex dwelling;  
(ca) a building containing not more than 3 apartments on the 3-unit Dwelling Site 
identified on ZM-26, subject to the requirements of Section 28C. (RC-Jun 10/14;E-
Jul 26/14)  
(d) (Deleted)  
(e) (Deleted)  
(f) in the "Fairview Area", conversions of existing buildings used for institutional 
purposes to a maximum of 4 units, provided that the height and floor area of the building 
are not increased.  
(g) uses accessory to any of the foregoing uses. 
  

24(2)  No person shall, in any R-2 Zone, carry out, or cause or permit to be carried out, any 
development for any purpose other than one or more of the uses set out in subsection (1)  

 
24(3)  No person shall, in any R-2 Zone, use or permit to be used any land or building in whole 

or in part for any purpose other than one or more of the uses set out in subsection (1)  
 
24(4) (Deleted)  
 

R-1 USES IN R-2 ZONE  
 
25  Buildings erected, altered or used for R-1 uses in an R-2 Zone shall comply with the 

requirements of an R-1 Zone.  
 
25A  (Deleted)  
 

REQUIREMENTS  
 
26  Buildings erected, altered or used for R-2 uses in an R-2 Zone shall comply with the 

following requirements:  
 

(a)  Lot frontage minimum 50 feet except when a lot faces on the outer side of a curve 
in the street, in which case the minimum frontage may be reduced to 30 feet  

(b)  Lot area minimum 5,000 square feet  
(ba)  Notwithstanding clause (b), the minimum lot area for lots abutting an inland 

watercourse in the "Mainland South Area", shall be 6,000 square feet;  



(c)  Lot coverage maximum 35 percent  
(ca) The maximum height shall be 35 feet  
(d)  Floor coverage of 900 square feet living space, minimum  
(e)  Every building shall be at least 12 feet from any other building and at least 8 feet 

from the rear and both side lines of the lot on which it is situated and at least 20 
feet from any street line in front of such building;  

 
ACCESSORY BUILDINGS  

 
(f)  Notwithstanding the provisions of clause (e), a carport or a detached or attached 

non-commercial garage may be located not less than 4 feet from the rear and both 
side lines of the lot on which it is situated and shall be located 8 feet from any 
other building;  

(g)  Notwithstanding the provisions of clause (f), any accessory building shall not 
require any side or rear yard nor any setback from any other building if such 
building is located entirely within the rear yard of the lot on which such building 
is located; provided, however, that such accessory building shall not be closer 
than 15 feet to any street line.  

 
BUILDINGS ON CORNER LOTS  

 
(h)  Where a building is situated on a corner lot, it shall be at least 10 feet from the 

flanking street line abutting such lot;  
 

SEMI-DETACHED DWELLINGS  
 

(i)  Notwithstanding the provisions of other requirements:  
(1)  For each unit of a semi-detached dwelling, the minimum lot frontage shall 

be 25 feet, the minimum lot area shall be 2,500 square feet, and the 
maximum lot coverage shall be not greater than 35 percent.  

(2) Every semi-detached dwelling shall be at least 12 feet from any other 
building and at least 8 ft. from the rear and side lines of the lot on which it 
is situated and at least 20 ft. from any street line in front of such dwelling.  

(3)  Where a semi-detached dwelling is situated on a corner lot, such dwelling 
and accessory buildings or uses shall be at least 10 feet from the flanking 
street line abutting such lot.  

(4)  Notwithstanding subsection (2) where a lot containing a semi-detached 
dwelling is to be or has been subdivided so that each unit is on its own lot, 
there shall be no setback required from the common lot boundary.  

 
DAY NURSERY  

 
(j) (Deleted)  
(k) (Deleted)  

 
BOARDERS AND LODGERS  



27  The keeping of not more than three boarders or lodgers in an R-2 Zone shall be 
permitted, but no window display or sign of any kind in respect to the use permitted by 
this section shall be allowed.  

 
SIGNS  

 
28  The exterior of any building in an R-2 Zone shall not be used for the purpose of 

advertising or erecting or maintaining any billboard or sign except the following:  
 

(a)  one sign board not exceeding 6 square feet in size pertaining to the sale or rent of 
the building or lot;  

(b)  one non-illuminated no-trespassing, safety, or caution sign not exceeding one 
square foot in size;  

(c)  one non-illuminated sign not exceeding one square foot in area, indicating the 
name and the occupation, profession or trade of the occupant of the building;  

(d)  one bulletin board for a church.  
(e)  A sign not exceeding two square feet in size for a day care facility. (RC-Mar 

3/09;E-Mar 21/09)  
 

DAY NURSERY - ADDITIONAL CHILDREN PROVISION  
 
28A  (Deleted)  
 
28B  (Deleted)  
 
28C  Notwithstanding Section 26, any building permitted by clause 24(1)(ca) shall comply 

with the following requirements:  
 
(a)  Lot frontage minimum of 45 feet;  
(b)  Lot area minimum of 4,500 square feet;  
(c) Lot coverage maximum of 35 percent;  
(d)  The maximum height shall be 30 feet;  
(e)  The maximum number of storeys shall be 2;  
(f)  The minimum front yard setback shall be 15 feet;  
(g)  The minimum side yard setback shall be 10 feet; and  
(h)  The minimum rear yard setback shall be 20 feet.  

(RC-Jun 10/14;E-Jul 26/14)  
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